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The presidente--or one of the directors——may inspect

the locale under different circumstances and for different

purposes, as will be geen later. Before forwarding the
request to the SSS the association may have an i nterest in
inspecting the locale where the improvement will take place.
The inspection may take place later on when the presidente
(or one of the directors) will accompany and assist the 555's
engineer when he comes to inspect the locale and to decide
the type and degree of improvement or repair to be authorized.
The presidente may inspect the locale in order to decide auto-
nomously about the authorization (without forwarding the request
to the SSS). The presidente may inspect the locale when the
association has come to know that a construction 1s taking

place without any authorization having been requested. Finally,
the presidente may inspect the locale when the resident is
violating the terms of the authorization in such & way that the

association's intervention seems necessary.

ljsymmetry would require that the analysis of associa-
tional 1ife in Pasargada be immediately followed by the analysis
of the socio-cultural structure. However, the preceding pre-
sentation of Pasargada makes self-evident how this community
fits into the observations on the socio-cultural structure
advanced in Chapter I with reference to the universe of Rio's
favelas. Only through sophisticated repetition could I create
the illusion of adding here something to the previous discussion.
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CHAPTER 11X

A Concept of Law

The level at which the search for a unifying concept can
be successful often contradicts the level of analysis at )
which the concept is supposed to be serviceable. This has
always been the basic difficulty confronting the search for
a concept of law. In this chapter I will argue (1) that this
difficulty should not deter us from searching for a concept
of law and (2) that in such search the serviceability of the
concept should take precedence over its universality. I will
begin by a methodological introduction. Then I will stipulate
my concept of law and explain each one of its elements sepa-

rately.

III-1. Introduction
Ever since the Greeks, Western thought has centered

around the search for universal concepts which will reveal,
in their unifying structure, the absolute truth underlying
phenomenological reality and manifesting itself in it only
in a partial, self-obscuring, and clumsy way. In this vein,
Socrates keeps asking for a concept of courage which will em-
brace (and will be truth of) all forms of courage, for a con-
cept of virtue which will reveal the ultimate truth of all
particular virtues known in Athens, without being identical
with any of them. This speculative tradition has passed over
to the legal philosophy and legal science and, more recently,

to the social sclences having law as their object of inquiry
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embodloen o theoreticanl program whose goal 18 the eluboration

of a concept of law through which 1t becomoes possible to

identify and to integrate all possible manifestations of law

stuff across space and time. Such concept fits into what we

© may call a zero-infinite roalibys
The nature of this question and of the concept that one
arrives at very according to whether one accepts & realistic
or a nominatistic epistemology. For the realists the es-
sence of the concept lies in its relation with a truth con-

tent existing in the object of the concept itself. Conse-
y i ‘\‘ K_,.,——-\
quently, concepts srittigy Otnfiiiijand can be proved or dis-
proved. For the nominalists, the essence of the concept lies
\ —

jn its relation to a realm of arbitrary meaning. As & result
concepts are neither true nor false and cannot be either
proved or disproved. They are arbitrary and only suffer the
test of logical consistency within the realm of meaning from

which they derive. A hard form of nominalism can be seen in

} J.S. Mill enn he says:!
R S Y

Assertions respecting the meaning of words,
among which definitions are the most im-
portant, hold a place, and an indispensable

one in philosophy; but, as e aning of
WO s _essentisa - , this ¢

of as sceptib

gg_gglgijf_nnn. therefore, ol proof or
disproof.

that such hard nominalism is logically im-

One can-argue

1 john Stuart M{IT;
II, Chap. 1, 103.

stem of Logicy London, 1843,

“Eﬁtutlm&ﬂff



Lol ap that, ab deant, A tn absurd within the Frameverk
. r:nnpy Jhane point aff reference in the real warld rathep
olonad ayatoem of formal loglo. 1In any event, wo may
- o s i

'/ - . "
;1Lp Perelman }m contending thiat M ll\hlmanlr does not
3

‘hrough in his work such extremiat pohition.
fdentify myself with a position which may be called

sminalism and which was eloquently adopted by Hermann
wiez. After saying that the question of "what is law"

\estion "upon which whole libraries have been written,
-— e ——

tten, as their very existence shows, without definite
ittt

i being attained“,u Kantorowicz dismisses the realist
oot St itehcmdchite

m on the g d that this position is based on & lin-
. Y

e trﬁ%—-the is/in "what 23_13w?“7;which creates the

sn of & matural or me {cal connection between the

ad the thing named. This illusion, which Kantorowicz
iyerbal realism", induces the scientists into & search
definition of law such that will reveal in full the

e essence of the law. “1_!?he sense indicating this

Chaim Perelman and L. Olbrechts-Tyteca, in The New
ic, Notre Dame, 1571, 211, ask rethorically: 5 5 iR
rect that definitions are arbitrary in the sense that
23 not have to accept them, must we consider them as
irbitrary in a much stronger sense, which would claim
Jere was no reason to select one definition rather
sother and that there is hence no possibility of argu-
their favor?

o
Perelman,/ The New Rhetoric,(loc. cit.

\Henmann Kantorowicz, The Definition of Law,[(ed. by
umpbell) Cambridge, ——
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gnponoe and the dafinition govering Whie sense, and only
thia sonne and this definition, would be 'trna'".ﬁ Binos
nobody has ever been able to give a clear idon of what 1w

meant by "essence", there is a fundamental mistoke involved

in this strutegy,6 a ne ;Hiéh_éaﬁ”éﬁly-hghcuped through a

deeper understanding of "the meaning of mcanjng"ﬁ?\ The

right method, which Kanto z calls "conceptu ragmatism",

starts from the assumption that: --

Any question posed by any science as to the £
meaning of @ term can be answered only if x|
ffie ntention is to ask What Th TR et

lar science ouent to be understood by This ‘
particular term (or GthEr Symbol) . o

Gonsequantly,\the gquestion of "what is 1nw?% 13 transformed ;
—— "

into the question of "what ought to be understood by law?"

within the framework of a particular scientific task. "The 7 b“‘@(’ s
definition chosen, though it can never be true or false in gi e

itself, must be fruitful for the purpose of the particular

seience".? Such definition is presented as a proposal and

> Kantorowicz, 2.

6 Max Gluckman, The Judicial Process Among The Barotse
of Northern Rhodesia (MNanchester, 1555), 22o: "For each
definition pus rorward as the true meaning of "law" can be
countered by an.antagonist with another definition."

7 Reference to C.K. Ogden and I.A. Richards, The
Meaning of Meanine, London, 2nd ed. 1927. -

8

Kentorowicz, 5.

9 Kantorowicz, 7. Consequently, any definition of law
is a mere oroposal without any other legitimate ground than
its usefulness in the selection and the structuring of the
relevant data and their analyses. When it is said that law
is, o metaphor is meant which best expresses the structure-
aspect of the convention upon which the analysis is based.
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alwayas dnvolven a deoiston, However, Whla deainion s net

an arbiteary one, The ohoioe of 0 igfinltiun of law Lla oone
ditioned by two kin nku(h}imltutiunn'; the formal limitatlon
diotated bylllngulnh.‘ d {;chnicul rulasf and the sub-

stantive limitation dictated by the

riterion pf usefulness

Pndlrruitfulnemafbr a particular science. such a criterion

{s summarized in the following way:

It must above all be useful in that
connecting what ought to be conne:tédend
sepgrgting what ougnt to be separated, it
delimits a subject-matter about which’true
and important statements can be made, and
affords an instrument for the roduc%ion
of exhaustive classifications.EO

Hence, it is at this level that it can pe argued abouv a

specific definition.
One of the assumptions hidden in Kantorowicz's method-
ology is that, in ultimate analysis, one, and only one,

specific definition will f£it one specific science, in this

caes i
e, the legal science. To this extent, Kantorowicz may be

included in the Western tradition of the search for universal

concepts that I have been referring to.

However, if it is

true that the definition of a given subject-matter can only
be found by reference to a gilven science, it is not less
true that the boundaries of a given science can only be
found by reference to a proposed definition of its object.
In order to supersede this apparent cireularity it is neces-

sary to resort to a phenomenclogical understanding that will

10
Kantorowicz, 7.
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ob jeol may antor in poolproonl peferencs and fesdunok, Buoh

a reciprocity,

at loant whens

though, ia full of rennionn,

———————

ATl etee
in question aims at an object in the ronl

Mﬁnflictinm Joyalties to be conaidered.

To begin
does not
world.

real wWor

‘with, the object of a definition for & given scienceo
cease to be the definition of an object for the real

Consequently, the constant flux and innovation in the

14 definitions will keep introducing new elements and

eliminating old ones in the scientific object so that the aim

of exhaustive and correct classification will be frustrated

at any moment.

remains

On the other hand, the fact that one science

one does not depend so much on the real world defini-

tions of its object as on the state of division of labor with-

in the scientific community at & given point in time. As &

result it is, at least, conceivable that in a given moment

one science has an object which will in fact no longer hear

one and
oo

only one definition or, conversely, that one scien-

éific object is peing in fact dealt with by more than one

science.

To admit this jmplies to renounce the easy solution

of postulating & griori the logically necessary coincidence

of a science with its object.

i{s to solve it away.

To solve the problem this way

It is to resort to extreme nominalism

when 1ts solutions are more appealing than the problems it

cannot solve.

to 1live

This is

Instead of an easy solution it is preferable

with the problem in full conscience of its existence.
jmportant because, as I suspect, the trouble that the
S

>

\

- |
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%igrQPGHHPInlLll_lnlluoul have hnd in defining Hlaw" may be

dﬁq' in uﬁfﬁ.ﬂ&m}”ﬁﬁfv to the fuilure to recognize that, ire

respootive of the unified structuroe of the scientific per-

—————

’p°°t1ffn the object of study 11 so diverse and so multi-

—

facoted that one scientific definition of it may be either
I

incorrect or useless. It is incorrect whenever, to attain
it, it is necessary to rise to such & level of abstraction
that it does not fit the level of abstraction at which the

seientific discourse under consideration runs. It is useless

wh ) - .
henever, to use a metaphor paraphrasigg Hegei} the truth con
J son-

tent of such definition is almost null not only because the

definiendun has many properties
— -

t Tl pve b1t 1

he definiens uut alac because the definiens applies to many

otner than those indicated by

Eziggig_gﬁnor than the deiinicndun.

The queation then is5 noi whether or not a unifying con-
cept
pt of law can be obtuincu sut rather whether or not the pur-
pose of & given sclontifis enterprise can be better served b
! ¥

such & concept rather than by a pool of concepts.ll

III-2. A Concept of 1w
The discussion of the concept of law in the more recent
lite 12
rature,*“ has been more fruitful in the view of the i
8=
8
ues raised than in the view of the concepts advanced. Th
. This

may b
due to.l built-in tenzion in the whole discusaion

11,
on *ﬂrthe e
r reflection, it can even be concluded that

th entific en
teruriae may 2
at different stages. rprian may be better served differently

12
€ 0f. Sally P. ¥oors, "lLaw
E&!&!!-R!.&E!E!!!Slggx,O;UL, '??."?f inthropology", Biennial
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o nesd Lo avold RadodlirFes=prome:=

on the one hand, ]
of thone conoepls of law in teyms of whioh law fnoluden Hpon b
{f not anll processes of wsocial control";}3 such neod gnlln
for a more specific and less inclusive concept of 1u¥: on tho

other hand, the need to account for the most divers?® lepgnl
phenomeng; that is, phenomena which in spite of their divor=
sity have something in common--either in terms of procestods
or of structures, or of functions=--with other prenumend in
other societies ordinarily classified as law, &nd in zuch

-
ropolovt”

terms that the educated jntuition of the enthr

him to assimilate both types of phenomena under
erzl =04

h need calls for more EBeT:

concept of law; suc

sive concepts.
This tension has been dealt with in differss® wzys O

different social scientists but in each one of

strategies & presidual insufficiency can be cetec=®

is j1lustrated in the works of the founders el

discussion on the concept of 1aw. Malinowski,

starts from the assumption that all people, nowET
17, b% F

they may be, must have a law, and, conseguent

a strategy in which the generality of the conce=>

dence cver its specificity. From his study of

Island society he concludes in & generalizing

13 padcliffe-Brown, wppimitive Law,"
Socianl Sciences, Mew York, 1933: Vol. IX,
Radclille=pDrowWwn, Stpucture and function 1T
New York, 19065, 212. Quoted Trom here 1o
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There "

ea $z§t b? in all societies a cl

15 gt practical to be backed 433 of

1&§LOES sanctions, too teleed up by rea
. Lo . i 0 b

fo indiv@gr? Fooawill, too nerﬁonaET e

: iduals to be enforced b ¥ vital

stract agency. This cec by any ab-

burdensome

rules is the domair P
Proc;%yanf 4 ventire te foreiell Eh:‘ Legal
g ambitgyfte?atlc incidence, Imbl_t'r-ei::i_
ion will be feund to be Lhi01ty
: main

factors in the bindi
Sivy deuidl - Saon8 machinery of primi

This fam
ous statement, however rich in i
naights on th
[

olog? 1 . can even
soci of lan", is very poor as a dEJ_lI'litiOn
e said hat i - rsa pa:t is os
b t it is a non definition: its fi t
tensibl n i S P 3 y o "
g ive; th i i f
ble epative: e second art limits tse o e
an nwmn

eration of i
grounding factors ("the main fact
ors in the bi
ind-

jng machin Bl
r of priml tive lawl‘ ] and unless
a ery il one is an ortho-

dox Hegelian
s one cannot purport to have captureq
red the nature

of a thin ¥ i S
124 b ham.ng cxhausti'.rely determined it
1Ts

Besides, as Abel has contended R
s

\ Malinowski!
tain g ‘178 conce :
inted by false generalizﬁtions_lg pt may be

\ 1 ii
Rade iI]B—BI‘Ohﬂl takes a ifferent approach In his
) o EY th P ¥ Precedenc
strate e apecificit of the COHCEDt ta-kes
nce ove
r

1
Broni .
Society, islaw Malinowski, Crime and Cust

Society, London e LIE
» 1926 (8th printing 1906 om _in Savage

15 ps L
chard Ab
Process, Yale Law gl, —owspd u Comparative: T
"For a concchool’ XEroxed aparc ha;hecry of Disvute
Bette s idzit‘?OGE1led uvon 1Pébri£né’ 1g72, 9:
categorized aslsy as legal many phenom ethaggraphy
that vast bod ;Ch in other 50Cieties?na commonly
American commgnal rules relating to tor fer instance
bition nor primar§§§ which are not Obe§§§ in Anglo- s
= = maintai
reciprocity or publicitynkﬂlned by the rorg:: 2? i
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its inclusivenecsd. Following Pound, he defines law as "gocial

centrol through the systematic application of the force of

-
%

politisally orpunized society."16 Hqﬂ}p_;hen_1qg"t9_conc1ude

that "in this s0nse, some simple societies have no law."

what is most disturbing about Radcliffe-Browm's definition is

n the basis of 1ts being "more convenient

yeis and classification.“17

that he defznds it ©

for purposes of sociolopical anal

What is implied here is that those "gimple societies" do in-

deed have law but that, for some pragmatic reasons, it is
better tc proceed £5 if they did not. This conceptual man=

ipulation is even more evident in the work of his disciple,

Evans-Pritchard. In his study of the Nuer of Sudan, Evans-

pPritchard comes to the conclusion that "in the gtrict s5ense,

Nuer have no 1aw".18 But, as Epstein rightly points out,

this statement would have important scientific meaning if its

jmplication were that, for Evans-Pritchard, the Nuer of Sudan

were & lawless people. nyet it is also clear from the whole

of Evanaa?ritchard's account that he intended to say 1o such

thing".19 Indeed, in & subsequent article Evans-Pritcherd

admits that: Hyithin & tribe there is law; there is machinery
for settling disputes and & moral delegation to conclude them

———
T6 pacliffe-Brown, Structure and Function, 212.

Structure 23T " ———

17 Radcliffe-Brown, stpucture &nc Function, 212.

18 L ans-Pritchard, The Nuer, New Yorik, 1971 (first pub-
14 shed 1940), 1€2.

19 , . Epstoin, "The Case Mothod in the Field of Law",
A.L. Epstein (ed.), The craft of Social Anthrovolofy, London,
1967 (reprinted 19697, 2U5.
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- athnopenvravs vy
gonear or later.,

LA FTum e
the ampirionl annlyais ab hand, Fallers Ltar i
The recognition of this tennion betweoen tho gpocificity {ple, vO spin off from
L that "it 19 aiffioult, porhaps impossibles
nd the incluslvenesy of the concept of law--a tension which i 1 developed aet of culturally
" our own ymaginationa @ fully o 22
an been roecently compounded with the Bohannan-Gluckman con- P cor analysing societies compnrnt1V013 .
. z n
roversy and with the whole question of ethnocentrlsmglhas ¢

pbive
ize this does not lead us to abandon the compari
To recognl
originated two lines of development. One is represented by ° gn

i i a of \the
t rise bub rather to proceed in full consciounsnes
- . enterpri
Fallers and consists in assuming the provisional and tentative P

j uen "eul-
ulture bound character of the concepts used since S
. o ' :
-hapacter of any definitional enterprise, acknowledging the

i ing "if it re-
u is only gangerous and misleading

ture-boundnesa - "
isciplinecd -
T of i i ipntellectually undiscip
20 4. Fortes and Evans-Pritchard (ed.) African Political mains unrecognized and i R
-stems, London, 1S40, 278, This expansion o Jvans-rritcnara's b e s o2 mocessity
micept of law was prought to my attention by R. Abel, Toward - o

Comparative Theory.

40 s sis can

the vealn of freedom Within unich the scientific enall

or

il
N f?is is the controversy on whether it is legitimate
2luckman) or illegitimate (Bohannan) to use in the analysis i logo
. 5 5 ed to analcl
.~ other societies and cultures concepts, such as the concent picked up and then gentatively apPil
J? law, thgt are originally foll soncepts of the anthropolo-
ist!'s native society and culture. ¢f. Cluckman, Judicial
1'0CeSS; Qluckman, The Ideans in ZSsrotse Jurisorudence, ..8W
“ven, 1955; Gluciman, Tolitics. Low fna sicust in rribal
ceiety, New York, 1965; Glucimsn, ' LONCEDTS in tne Ccnmvara-
;;e Study of Tribal Law", Laura lader {ed.) Law in Culture
"3 Societv, Chicago, 1969, 349 et ss.; Bohannan JusTa and ted, among
- ’ : L . Jusvice an epresen
uapment zwong the =iw, London, 1G657; Bohannan, i ffe Diizor- The other line of development is Ter 4
?g.Raalms or_unf Law, ' Bohannan (ed.) Law and Warfare, Garden
ity, 1967, L3; Bonannan, "Ethnography ana Comparison in Legal
nthropolosy", Laura Hader, ed., Law in Culture, L0l ff. The

i specedent, ChicagO, 1969,
2e lers, Law Without Prec nt, s 0
ohannan-Gluckmen controversy excenas oeyond “ou concepnt of L.A. Fal , Lav WithoB® S——=r™5ay that any
«w and reaches in fact the I

ut it even more g:rongl‘ o i
- : Aot Wlay of the concept", that is, . Itv%gidt201 3 e, L e ci%czggngcentriCity’
~e scientific rules that should govern the elaboration of SCienll_t ctiol. s thnooentrisy gieix o 2

nalytical concepts. Reflexions on this controversy are to centricity

: Mehain

nannan) OT through a ~¢hal
3 1 a meta-language (Bohar Eh 2 aneie
» found in the work of other anthropologists. Gulliver, for be i; th:Z§ggocical reductions" O mari, iy ;
astance, speaks of the "not unrezsonable view" according to of phenox f

- i ; naften,
2 - ca. ' Handworterouch S°% SozialwissSensss
nioh "law" being a Western term and concept should be defined vnd V°1k§r?§§c§gicgigbi, 350) seem O Go aoomea vo TaiEE
¢ Western criteria with the conseauence that "law", thus de- Vol. 3, SEWEERT™:
‘ned, is absent in many non-Western societies while one can
.nd ?n these societies institutions that from a structural=-
imctional perspective "have their comparable counterparts in
stern societies, both within and without the legal system".
. P.H. Gulliver, "Introduction" (to Part I, "Case Studies
" Law in Hon-Western Societies"), Law in Culture, 12.
According to Laura Nader the controversy nas already
pen settled by an epistemological manipulation consisting in
he substitution of a three-level analysis (Lolk system folk
nalytical system, comparative analytical system) for tﬁe
raditionn)l two-level analysis (folk system, analytical system) .
f. Laura Nader "Introduction", Law in Culture, L.

mlfold. It is in this 55111'5 bhab a Blveu ccncepb Of law is

us phenomena

i f appli-
in other societies and modified 1in the very process © PP

o embrace new data. It is in this spirit

cation in order U

W
that Fallers follows H.L.A. Hart's concept of 1#&
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others
, by Laura Nader,23 cuiliver,2t abe12® and Pelstiner.26

Given the basic ethnocentriec character of the concept of law
and the fruitlessness of the discussions about the concept
an alternative strategy should be followed to define the '
fenerq? area of interest within legal-anthropological studies.
nd this shift should alsc command some methodological prefer-
ences. The alternative strategy was found in the study of dis-
pute settlement and the methodological preferences in the
;:cusing on processes rather than on norms or institutions.
un:sa two choices are linked together by an emphasis on the
versals. As Epstein has pointed out, not only processes
are to be found everywhere but also "disputes are a univ
feature of human social 1ife".2/! o
As long as this strategy aims at a general theory of

dispute
processing or dispute settlement there is nothin
g

23
L. Nader, "a
nology 3:L0L- 2w L ﬂ-ﬂal_ysig of Zapotec Las "o
nology 3:0l-l19] e Anthrosological Study of Lew!, Zisns
Make the palance’, L 3-02; JOuzies o Court Procedurest To
adar ARd- B, Tosvimsin. D pode Law in Culture 0
and its ConseéEEKzSSSn, "On Studying tne mgi;;-;; ?9 £ry L.
Handbook of So es", to be published in I.I grapny of Law
Social and Cultural Anthrono1op; . Homigmann (ed.)

2l
P.H. G
AP TEEG Societﬁlléger, Introduction; Social Control i
Courts: The Nﬁ;ndezizn 1963; "Dispute Settlement Witg an
Law in Culture, ol-68. . oo non Tenzanial, L. Nader (sd.)

25 R. Abel, Toward
4 rd a Comparative Theory.

26 W.L.F. P
bl 1stine
the Form of Dison T, The Influence i
out T : of Social S .
draft, May I, 19}25 Processing, Yale Law School, xe:;;;gﬂ on

27
A.L. Eps
The Inf%uence,‘lﬁfi“nnfﬂe Case Method, 206; W.L.F. Felsti
uman lir'e in society," puting 1s a l'undamental element o?er’

that can be said against it. Felstiner's work must be
understood in this perzpective. This, however, cannot be’

Gulliver's, and Abel's approach.
raal phenomenon they

said of Nader's, Even if

these smuthors claim to focus on & unive
don't deal with it in its universal capacity. They are in-

utes. And the criterion

terested only in certain kinds of disp
t the relevant kinds of disputes lead

he concept of dispute is an

they use to selec s us to

wonder about the extent to which t
ncept of

élternativa conceptual focus in relation to the co

law. According to Abel:

as I use the term, is the
conflicting claims Dy two
or more persons. A claim is a demand

for a scarce resource. It is made &s
of right, i.e., it is normatively justi-

fied, at least implicitTiy.<®
duced in the concept of dis-

A dispute,
assertion of

oOonce a normative content is intro

jtimate questions force their way to the discus-

pute, two leg
tion of the danger of ethno-

On the one hand, the ques
of the

sion.
ich seemed exorcised through the denial

centrism wh
concept of law; on the other hand, the question of the cri-

n according to which such a normative con
And here again it seems that the concept

terio tent can be de-
fined and delimited.
of law which had been thrown out through th
use through the back door.

rather than being an alterna-

e front door

qﬁiatly enters the ho In view of
this, the concept of dispute,
1ation to the concept of law,
iv to Abel since his uwlti-

tive concept in re necessitates

{t. This appllies even more erucial

12 (my italics).

e g. Abel, Toward 8 Comparative Theory,
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mate goal
g i3 not a theory of dispute settlement but
social theory of law 29 o
On prapmatic grounds, one can ch
to suspend t "
p the concept of law, that is, choose to
in its abse - o
nce-form. But then the approach and th t
. . e strategi
owed are directed to bring the concept of 1 o
aw to it
presence-I i :
orm (explicit, articulated, and operati
ati i
and not teo do away with it T
My ultimate i
) goal being the same as Abel's, I am th
ronted with the i , o
questions outlined i
ed in the i i
e preceding discus-
of postponing the formulation of th
e concept

OI law I pl‘efez‘ to Stlpulﬁte it at the outset of the inql.liz‘y.

h a a
pur i
P of Qalsc ions nd analyses
For the ose the uss in the present

sbudy law wil b conceived of as ab i ) e rized I'O=-
I 1 e 1 od E
O regula DI'o lll o

cedures a
nd normati S
ive standards, considered justiciabl
e in a

E_i Nl Erounp C L bute t b
Ve whi
¥ eh ontrl 5 to ne c¢ acvlo
iedav n and PI’GUEnt
ion

of &) = In e1r e emen urh um tati
a
o] 1 3 lemer hro an ar
dis utes d t th vl ;i 7 54 en ve

discourse, counled

or not witt 0
what law is and what 1 = EEEEE'B In this definition
N aw does are 4
seen as the tw "
o sides of \

the same 1 ey darn \ 1
. Th e See t e e d r & t
onl b n OF ther an big
colin [ n '] (o] ha

purpose, th
= ey have to remain distinct. What
2 at law is is

actual d ( -
t izﬁ P sSence f()]']l} l d b
re in what aw oe a3 much as what

law does is i i
implied (absence-form) in what 1
aw is, These t
wo

forms are
not f
orms in the sense of being purel
¥ abstract.

R Ab -
. 91, To‘har‘d a Comoa:'atl‘-le Illeor'ﬂ 32
% )

30 1 am full
adequate (or ully aware that thi .
e iz d *
regulatory 1aw:e?12implct?1y wrong) zﬁzgltion_is less than
S administrativas; Magigi;;d 5 aidue
’ egesetze),
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They carry with them nexus of meanings and reciprocal (and
3 I will now pro-=

e defi-

1imited) freedoms between the two aides.

ceecd to the analysis of the different elements of th

nition.

In my definition law is y actual-

process and normativit

Such “actuslization" is fur-

ized in a context of disputes.
e specific structures of the process,

ther specified through th
ity, and the disputes.
its so-called substanti

Traditional definitions

the normativ
ve normativity

of law tend to present
aspect and to neglect (or fully omit) its procedural aspect.
_ This is particularly true within the civil law systems. In

the common law system we may find the opposite emphasis. To
explain this is the task of the legal historian. From 2
n't seem

structural point of view, howWever, such emphases do
to be correct. Agg.quy_bgcomca_th;ougp_gmpggqesg as much as
_gpy,p?ggqsg\pqgomea_thr?ugh a norm. Again we are in the
presence of two sides of the same coin. There may be all
kinds of reasons Wny the legal profession, the legal experts,
of the legal caretakers of a given group concentrate their

practicé and/or their scientific elaborations on one of the
sides. This, however, has nothing to do with the fact that
the other side is also there. Accordingly, our definition
"pody of regularized procedures and normative

speaks of a

31 These nexus and freedoms are erucial. It is through
them that one may speak, for instance, of the "episis" or
of the Wgevelopment' of the legal system. Moreover, this

theoretical posture is the pre»condition of any attempt to
ussion about "law as &

supercede tho old and fruitless disc
fact" and "law as pure normativity" as well as, to a certain
extent, the discussion about "1aw in books" and "jaw in action".
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standards". Following Kantorowicz, such procedures and
standards may be said to constitute a "body" when they all
rossess some common characteristic which renders them co-

herent and interdependent. The characteristic here is that

-

they are,applied in a given group through an institutional

framework of some sort.
-—
: n
The exprossion "regularized procedure" is borrowed from

Gulliver.33 By it I don't mean much more than what is al-
ready implied in the idea of process. Basically I have in
mind the notion of a patterned recurrence, within a more or
less wide range of variation, in a step-by-step event creation.
The expression "normative standards" is purposefully
vague. It is intended to be the minimal {most encompassing)
reference to the normativity aspect of the lew. It is also
intended tc avoid detailed conceptual distinctions between
rules, norms, precepts, dogmas, principles, standards, poli-
cies, jural postulates, ete. By normative standards I mean
norms, in the broadest sense, which can be lined up along
three continua which, though intimately related, must be kept
distinet. Firstly, the continuum that runs between the two
extreme poles: on the one hand, technical or ritual legal
rules, that is, rules yhich appear;{ﬁt least at the level of
their routinized operafibnalizatign,‘as instrumental or ef=-
ficiency oriented and about which it can-be reaEOnaﬁly stated

that
at, if they are not ethically indifferent, they do not, at
’

3 K

antorowicz, 21.

33
P.H. Gulliver, Introduction, 1l.
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jeast, embody major ethical decisions; on the other hand,

o the legal order as

basic principles which belong as much t

to the ethical foundations of group 1ife and which, conse-

quently, make the distinction between law and ethics an im-

possible, if not even nonsensical, task. Secondly,, the con-

tinuum between: on the one hand, what may be called closed
ith a fairly well delimited realm of applica-

norms, norms W

tion, precisely atated and relatively unproblematic as to

their actualization in particular instances; on the other

hand, open NoOIrms, with characteristics opposite to the closed

the continuum between: on the one hand,

norms which, within the boundar-

norms. Thirdly,

dichotomic imperative norms,
ations, seem to eval-

jes of any of their reasonable interpret

uwate the outcome of their sctualizations either as qiolg};on

or as conformity, and which establish apeciric%shnctions'for
S = \

the violations; on the other hand, infinite-guiding norms,
norms which, given their specific contexture, seem to allow

for different "gmounts" of conformity and of violation and in

such a way that it becomes impossible or, at least, rare to

evaluate actualizations as outright violation or complete con-

formity, norms in relation to which the outcome of " ess than

conformity", whenever ascertainable, is sanctioned, in most

cases, only when jt is mediated by the concurrent violation

of a dichotomic-imperatlve norm.

l For the purposes of a sacial theory of law it seems use-

be considered

ful to add that the normative standards must

justiciable within the group._ The element of justiciability
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{s introduced by Kantorowicz to distinguish law from social
custom and it is defined as the characteristic of those rules
uyhich arc considered fit to be applied by a judiciel organ

n 34

in some definite procedure-. By "judicial orgen" Kantoro-

wicz mesns "a_ger%qiﬁﬁ_gpthority_Qqncapneﬂ with a kind of
teasuistry'!, to wit, the application of principles to indi-
vidual cases of conflict between parties“.35 As we can see,
Kantorowicz uses the concept of judicial organ in a very

broad sense or, as he puts it, in a very "modest and untech-
nical sense”36 since it includes State judges, jurors, head-
men, chieftains, human gods, magicians, priests, sages, dooms-
men, councils of tribal elders, kinship tribunals, military
societies, parliaments, areopagus, sports umpires, arbitra-
tors, church courts, censores, courts of love, courts of
honor, Bierrichter, and, eventually, gang-leaders. It is pre-
cisely this broadness and flexibility that makes this concept
it in our own scheme even though we are not concerned with a
distinction between law and social custom, but simply with em-
phasizing that the normative standards we are talking about
are applicable by a third party--to use a concept with wide
currency in the most recent legal-anthropological literature--
within a dispute context and according to certain regularized

procedures.

h Kantorowicz, 79.
35 Kantorowicz, 69.

6
3 Kantorowicz, 80.

l lh lr]ﬁ: ILlh

IL IR ER BN NN O EW OEW

In introducing the concept of a third party one is aware

of the criticism, firat advanced by Malinowski, that the ac-

tualization of normative standards or, from another perspec-

tive, the dispute context may run its full course without the

intervention of 2 third party. Kantorowicz confronts

Malinowski in much the same way &s Felstiner confronts

the contention that their uttprancea_apout the

Gulliver:

absen%fﬂqf_phi;q”parties may not be fully substantiated by

37 other stucies by Richard Schwartz,38

the data they analyse.

B. Yngvesson39 and J. Starrho have posed the problem anew,

suggesting that in certain situations we have to abandon the

element of a third party or else to see it, in a diffuse

form, in the community as a whole. The discussion on the

third party may in fact have been poisoned by two different

biases. Since the parties in disputes are specific indivi-

duals or such groups of individuals within the community
group one may, either, tend to think that the third party
should also be & rigidly defined entity (the jndividualistic

bias); or, that the third party should also be a person or

3T Kantorowicz, pp. 19 £f; W.L.F. Felstiner, The
Influence, 1l.

38 Richard Schwartz, "social Factors in the Development
of Legal Control: & Case Study ol Two Israeli Settlements,"
63 Yale Law Journal (1954) 471 et ss3.

39 parbara Yngvesson, Decision-Making and Disoute Settle-
ment in a Swedish Fishing ViTlare: on otnnograpny ol Law,
Tiss, Univ. ot californis, Gerkeiey, 19710.

4o June Starr, Mandalinci Koy: Law and Social Control

{n a Turkish Village, Diss. Univ. of California, cerkeley, 1969.
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ub- u I pe the anth
ke group of persons (the BEpneNaEale VEEsl.. AR & I do not think that this objection is very relevant. Besides,
matter of fact, the third ty may b
8 ' ird party may be d.clotdy: aceiny A dog the objection would be more definitive if it were useful for
barking in the dark, a flood, a thund
g " ’ understorm, etc., etc. On the purpose of a theory of dispute processing to brush aside
the other hand, there is no reason to dismiss the idea of the the category of the community as a third party. But on the
community, as an undifferentiated whol i ioni
] whole, functioning as a contrary, I think that the purposes of such theory are better
3 L] [ [
kind of diffuse, "structureless" third party. The authors served by the inclusion of this category because such an in-
t = 3 z : y
that take the neo-evoluticnary perspective of the progresaive clusion makes it possible to raise two interesting questions
rationalization of the law (Max Weber, Kantorowicz) or of the 1
at least.
rres i iati 3 : .
. progre sive role differentiation in dispute processing The first question concerns the topic of dispute process-
(S Tovey le) Spkbate thylrtameledes l e Tonl o5 o ing and opportunity.hl The fact that in more differentiated
i - = - . A . .
METptent GLVIR1A0 BE Lavorecehors: Lokt Instonde Wie AaEe Ll societies the task of dispute processing and settlement is
vidua : e
1 or group performs political, religious, and legal func- left to specialized third parties has a positive and a nega-
t - 5
ions--and then proceed to analyse the process (and/or its tive effect. The positive one is that it concentrates in
con ; s :
onsequences) through whieh such different functions become suech functionaries a great deal of opportunity, power, and
to be perform fdiyd ;
P ormed by different individusls or groups. However, expertise to fulfill such a task. The negative one is that
there is no reason why the analysis sh
. ¥ ¥ should not be pushed it tends to neutralize whatever opportunities, power, and
ack to th . . o
. % pointiuheue mutioven mueh inciplent dlylalon of expertise the common member of the society would have to
labor is present. I would argue then that the community as
a whole can be conceived as a third party where two cumulative bl This topic represents a reelaboration of the category
conditi . P " m 1 of the ad hoc third party and is innovatively borrowed from
itions are met: (1) there is no individualized dispute some recent criminological studies in which control and situ-
settl atjonal theories of deviance are proposed. ¢f. David Matza,
er performing this role in a patterned and recurrent Delinguency and Drift (lew York, 196l); Travis Hirschi, Causes
e . oT Dclinauency, cerkeley, 1969; Scott Briar and Irving
¥; (2) every member of the community has, in general, an Tavin, "Delinguency, Situational Inducements, and Commit-
rmity" ial Pr 65), 35-4,5. Accord-
equal ment to Conformity", Social Problems 13 (1965), o
q opportunity to become a situational (24 hoc) third ing to these theories some amount or types of deviance cannot
art be explained in terms of lactors with deep roots either in
party in a dispute. It can be objected that, when the third society or in the personality of the offender, and can best
art be attributed to the "unpredictable" creation of an opportun-
party becomes to be identified with the whole, it collapses ity for delinquent behavior, a chance event, the unique con-
- figuration of an existential situation which functions as the
as a se :
parate category. However, given the restricted limits triggering mechanism for deviance. The use of this idea in
within a context of dispute creation is at hand. But it can also be
in which I conceptualize the community as a third party, investigated in a context of dispute processing and particu-
larly in situations of the community asawhole functioning as
the third party. It is only a question of converting the op-
portunity for delinquent behavior into the opportunity for
dispute settlement.
136 CUADERNOS CUADERNOS
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process and settle disputes among othay members of the

society. On the contrary, in socletioe. jike the Swedish
island (Yngvesson) or the Turkish vili... (;itarr)--which
also tend to be small and dominated Ly yaee to-face rela-
tions--where such differentiation hus .¢ (alen place, every
common member--in general, but diffewre.( membors for differ-
ent types or situations of dispute--may jaye enhanced oppor-
tunities, power, and expertise to vproce:s sud settle dis;
putes that occur in situations in w:ion ye tippens to be

(without being one of the disputips w«..::--'. Under these

circum i
cumstances it can be said that eus: .- ¢ - community
Aa el O mem=

ber e 1 ¢ it T & 4+ 4 1 e
3 has a generu apac y O TCComy aLtua Oni thi
m . L Luatlona v rd

a ]
party, and admittedly in such cases csttional dlatins

t
ions between creation, prevention ik tiiement of di

1 &Nnd ap 18-
putes may become fairly blurred.

The second uest [ o 8 tha 4. o artisansh
q ion cncerns ths FAN P ip
¥

and im i
partiality in dispute procesairn - wherever an indivi
. alieneve 1Vl=

dualized
and permanent role of dispute settler cannot be

identified i
in a given society, one may be 1lnd to conclude

that such i i
soclety is run by a generalized sulf-help system

The cu:‘rectness of ¢ 13 conclus waver MmAay e cast n
h 1 ion, howe r b
r, o a '

H i 3 y as a third pe 'l On this
doubt if one consider the SOCiBL s party.

bssis i - -
t b p lated th £ i difrer t d
can e Speculate a Il more 1l lerentiate Spcl-

i ~-=wh a e r dis ute settlers are i o
eties wner third parti 3 0 P ler re d i
> are ndiv

dualized--the
- parties in a dispute a
I re encourzrped to (
or put

i“ such a poail: n that the have to 1!8}]9\"0 ard av
io h ¥ } 1 a t
uate as

art
parties, that is, partially. It can be even r-

thecized
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that the emphasis on the impartiality of third parties is an

jnereasing function of the recognition of partisanship in dis-
puting behavior. This partisanship may be even protected
(the defendent will not be penalized for not having told the
truth; the judge will disqualify when there is a conflict of

interest). On the contrary, in societies in which such

specialized third parties are not present, the parties in s

dispute may be encouraged to (or put in such a position as to

have to) behaves in such a way that elements of partisanship

intermingle with elements of detached impartiality. Each

party will assume, as it were, a double personality (as a

in & dispute and as a third party). It is as if the

which in more differentiated societies

party
value of impartiality,
to be concentrated on specific entities, were dissemin-

ing the parties in a

seems
ated throughout the community (includ

dispute). In any event, even if this is very difficult to

verify, it should be kept in mind as a warning: that other

factors remaining constant, the structure of dispute creation

and dispute prevention in a society where there is an indivi-

dualized third party for the gettlement of disputes must be

significantly different from the one in a society where such

third party is not present or effective.

Once the category of the third party is conceived in the

broad terms presented here, whatever further qualifications

and limitations are introduced in the category are to be ex-
plained in terms of the analytical needs of the empirical

material at hand. My research, for instance, focuses on &
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third party that intervenes in a patterned and recurrent way
With this I conclude the analysis of the first part of -

my concept of law (law is "a body of regularized procedures
and normative standards, considered justiciable in a given
group"). Most of the traditionél definition of law, particu
larly those given by legal scholars, end here. Law’"is“ _
normativity and whatever else can be said about what law
"does" falls outside its "essence", The antithesis of thi

: is
tradition is represented by the extreme realistic school ac-
cording to which any definition of law should begin here
Law is facticity, and a fact is the "doer" and the "done" of
experience. .Clearly I do not want to get involved in the
fru}tless discussion about the distinction (possible?) be-

tween n ;
orm and fact or about the relative truth (?) of the

different
ent schools of legal thought. I think that both h
schools

are reductionist, trivi
5 vial and self-con i
- tradictory. If a norm

exhaust
E yithin itself all the conditions ol its existen
ce

) it does not make any difiel énce whe ther we consider 1t as a

norm or as
a fact. A similar Téasoning can be applied to th
e

extreme
realism. It is my view that law is practical norm
8-

¥ and COnSaquﬁ 1? c 19 be actualized {
I;ivi 5 nt an on be real as

praxis) through non-normativity. That is why my definiti
e n on

has to ; ¥y T 3
proceed; that is why a dispute theory merges, at thi
»

stage, with a tlleoly of law. IhI‘Ough this ms‘j'ging the ele-
e P
ments of the def lnition bBCOB'IG operat z e as social
ationali abl
aria
o] hepr factorﬁ in h
h'§ i bles to be ¢ rrala!,ed with othe the dlspute

cont t d n the y5te“ at r . e 30010 Ogical
ex an i aocial a la Ee Th i
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approach to law is given full recognition without forcing us

into extreme sociologism. Not because sociologism 1is inher=

ently wrong but rather because both extreme sociologism and

extreme normativism appear to me as sophisticated legitimizers

of status quo conditions. The social theory of law aimed at

here involves the possibility of a critique of present social

conditions on the basis of careful groundwork of analytical
fﬁ;tﬁre.ha -

I will now proceed to the analysis of the second part of
the definition ("which contributes to the creation and preven-

tion of disputes and to their settlement through an argumenta-

tive discourse, coupled or not with force"). It has been re-

rmativism conceives norms and the value
judgments they -embody as self-centered realities. The prevalent
socisl conditions, which norms confront in the real world,
cease to be an adeguate scientific pasis for the evaluation of
the operation of norms (norms "overate" among themselves). AS
a result of the absence of Yexternal" challenge, the study of
norms tends to focus on questions of "internal" consistency.
The value judgments which norms empbody tend to recede as judg-
ments and to be snalysed sub species aeternitatis. Conse-
quently, norms are transformed into a given (indeed, a fact:
this is the point at which extreme normativism merges witn
extreme sociologism).
The extreme sociologism conceives norms as facts that are
an integrant part of prevalent social conditions. The value
judgments which such conditions either support or challenge
in the real world lose distance from those conditions and
cease to be an adeguate scientific basis for their evaluation.
Devoid of a normative reference the prevalent social condi-
tions tend to be analysed in "yalue-free" terms as if they
inherently belonged to the nature of things (the normal become
normative: this is the point at which extreme sociologism
merges with extreme normativism).
Both the extreme normativism and the extreme sociologism
are positivistic in the sense that they eliminate from the
reslm of science, though in different ways, the dialectics be-
tween values and facts. I argue then that, however preposter-
ous this may appear, a eritical theory of law in society has
a "natural law® foundation conceived not in scholastic terms
but in terms of a vision of the future in which a better

state of affairs will prevail.

e The extreme no
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cently sai
y said that the focus on disputes tends to portray 1
in a dist i .
orted manner since it has a built-in bias in f
of social c o
al conflict and the role of law in it leaving in t
dark the i ’ o
facilitative aspect of law, its functioning in
conflict 5
ing behavior as a guarantes of smooth and pe ful
social 1ire.t3 o
ife. The temptation is strong to jump from thi
objection i i e
into a high level discussion about the two o
ultimate i -
conceptions of society: the conflict th
integration th B
eory. This, however ;
, is not inmy b
ries (and i T
temptations) at this point. Aside from th
that an i ) o
y scientific approach has a "built-in bias"
only say that i o
X at up until now the sociological and anthro ologi
cal studies —
on conflict resolution and dispute settl
suffer from i o
an integration bias rather than from
. o a conflict
. esearch has been di
irected to the
e processes through
ts are resolved and disputes are settled
extent that law i ‘ -
is involved in su
ch processes, it i
- t is s
an instrument i ’ o
. to eradicate conflict and to bring th
ack into s S
; mooth and peaceful interaction. Not only th
erkeley Villa - . )
ge Law Project Db
ut any other (
theoreti
empirical) stud e
¥, including the present one, that foll
perspective of di e
ispute takes the ¢
ase as the uni
gk t of analysis
5 spute already exi ,
istent, brought
arena and bound t ’ ) ity
o be settled un
der the scie i
ntific eye of th
e

.
When Nader and G 13§ r i i d
1iﬁld researcher u Ve nsist on the nee

L3
Cf. lastl
in the Conf ¥, Merryman's and
e Lo ! %
rence on Legal Anthronologybﬁi}grli ;ntEYVEHtions
: a ale Law

School in the fall of 19i1 (Se t conler-
ance}.
e the transcrip of the :
o]
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to study the pre-his
previous 1
workings of the dis
Similarl
gnd a social co
versu
_Eprument to se

men

1ittle attent

Himimimimisimiiimin
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tory of & cane they have simply in mind

acts of social 1ife which help to understand tho
and gettlement mechanism3s.

pute processing

vy when one distinguishes petween & dispute perspective
in terms of & retrospective

ntrol perspective

s a prospective approach, law is seen either as an in-
y created or 23 an instru-

ttle disputes alread

t to prevent disputes likely to occur in the future. Very
ion has been given to the view of law a8 &n in-

strument to create disputes.
1 follow the concept of dispute advanced bY Abel and
Felstiner and already mentioned. In much the game WAY, but

Gulliver def

out of disagree

jnes dispute as follows:

in more detall,

A dispute ariseé ment between

persons (individuals oT sup-groups) in which

the alleged rights of one party are ¢laimed

to be infringed, jnterfered with, or denied

by the other par;g!_;The second party may deny
the infringement, or justify it py reference
to some alternative oTr overriding right, or
acknowledge the accusation; put he does not
meet the' claim, The right—claimant may, for
whatever reasof, accede to this, jn wnich
case no dispute arises. 1T he is unwilling
to sccede, he then takes SUEDS to attempt toO
rectify the situation by some Eﬁgularist
procedure in the public arena.

The general [orm of norm actualization in a dispute con-

“contribution“ (ex: law contributes to

text is the form of

This form acknowledges what I regard to

o untruth only when

the idea of

settle disputes).

r truth (converted int pushed

be the nuclea

to an extremist formulation) of legal realism:

oo P.H. Gulliver, Introduction, 1ib.




the necesasar : r
y implication of non-normativity in any practical
normative pr )
process. In our scheme the dispute context is pr
= o S & (=1

cisely the ; v : - v
; Yy platform where normativity and non norﬁ;fi.it
oy — —— y

work ?ogether and contribute to & certain outcome. Th;;;

zzlztlve contributions vary enormously (according to culture
c

- ?1 system, type of dispute, type of settlement mechanism;
. In spite of all possible variations it will later be '

come clear th i
at I, unlike some legel rationalists (like Max

ber) do v age 3 W. 1] ega 3 I
] no envisag a s8ystem 1n hich: 1 g 1 dispu.
We t g o3 te are

exclusively governed by law.

Aside [ i
rom this type of variation, the general form of

tributio ay L e rm es r
m assum h feren od
con ion 1 g e three dif £ 5 which cor-

respond t =] i ¥ a an & gc-
o th three different ways in which law ¢ b

tualized in i
the dispute context: dispute ereation, di
, dispute

prevention i
and dispute settlement. There is a struct
ctural re-

la tionﬂlllp amon, these three d ferent pllell -
g if r omena and conse
’

the full
understanding of one of them requires th
e

analysis of the
‘ other two. To say this amounts to acknowled
ge

one of the 1i
limitations of the present study which is mainl
concerned wi e
ith dispute settlement and, to a certain
in extent,

‘ Hith- dispute prevenblon. At the time of my rleld research I

was not aware o this ae o e or in-
r 5 & d P relatlonshlp If we tak o

stance the dyad dispute cI‘BEtiOn/dlSputE settlement., the use
(o] P e as the unit o y21s8 eads us neces-
of the case f disput i f anal i A
8&1‘113 to conceive of the creation of a dlspute a3 logicall
B ¥y

and ch
ronologically preceding its settlement

‘ ea— The situation
ged if we extend the analysis to the h
pre-history
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and the pont—nuttlumunt of the cane,

{solated cases of dispute we take, as unlt of analysis, the

constant flow of disputing pehevior in 8 given soclety, the

lopical and chronclogical ralationsbip just mentioned breaks

down. Creation, settlement (and also prevention] or_disputes

are stones in & rast creek coming down from the mountains in

carly summer: they keep together in the current bubt they

change theilr relztive positions all the time. Ccreation of

disputes precedes settlement of disputes as much as the lat-

ter precedes the former. They are subjected to the same social

conditions and ;heir processes are intertwined. That is why

the settlement of a dispute will create other disputes and

prevent still others. similarly, the ways in which one dis-

pute is settled are affected by the ways in which this and
other disputes were created and also by the ways in which

other disputes of this type were prevanted and this was not.

It may be apgued that when we establish that the disputes
are normatively justified we are already recognizing the con-
tribution of law to the creation of disputes. Gluckman has

also demonstrated how custom can create and exacerbate con-

fliet in a tribal society at the sume time that it prevents
the conflict from going beyond an intolerable 1|awe]..!"’S To
say this is not to go far enough. Postulating the normative
justirication in éisputing pehavior makes it unproblematic.

unsusceptible of being operationalized and correlated with

Lo Gluckman, Custom and Conflict in Africa, London 19563
rpt. New York, 1969; Cr-. also L. Golsom, TSgoial Control and
Vengeance in Plateau Tonga Society", 23 Afpica (1953) 199 et !
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othor sceinl o
ke tht s luizzszs' It becomes impossible to ask questions
—e what conditions and in which types of dis-
the parties fof ?O the resource in dispute or the status of
always nom;tival,m?tan?e) does the dispute creation process--
(1) the disagre Tstifisganiaorione o f Sy puthernsl
norms; (2) the :Tent tends to focus on facts rather than on
rather than on r::i:feemen? tends to focus on concurrent norms |
HEE— 3 (3) in the jatter case, the opposing
above mentioned; (;j :he PEME positichs WLLHIR the Sontinua
——— th; Saée he :pposing norms tend to occupy opposite
continua "
& closed or preci 2 (one party basing his claim on
¢laim on general :i:m of a code while the other bases his
(5) the opposing normsl::js OF Justies; Sharity, ‘or egualiiy);
dttTasent . € different sources or belong to
others to stfdy :j:tems- In sum, the effort of Felstiner and
ferent structupes an:%ial factors that acecount for the dif-
processes .
ferent groups of dispute settlement in dif-
study of 3i:i1:: ;OCieties has to pe directed also to the
structures ang actors that account for tue different
vention in 1‘»1'l<331m:‘0ceElBes of dispnte creation and dispute pre-
€ groups or societies Th. ‘
ment of disputes in one soci ’ 8 RutY hay Bekties
and in another by medi 10ty is dominated by adjudication
fore we ation will not be fully explai
analyse the differences (i pradned bes
if any) between the two

societies
as to struct
ur
es and pprpecesses of dispute creation

and preventj
ion. s
imilarly, the study of dispute settlement

by a le
gal profe
ssion should be done in conjuncti
on with the
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study of the eroantion and provention of disputes

profession in the same society. MY basic assumption ia that
people advance settlements before they dispute. In other
ated and

jses upon which disputes are cre

words, the basic prem
ttlement in two opposing

e structurally related to se

framed ar

ways: (1) in anticipating and accepting the established

settlement norms, procedures, and structures; (2) in consclously
d striving

pefusing such norms, procedures, and structures an
t case the dispute creation

stablished dis-

for alternative ones. In the firs

ig en inverted form (1ike in a mirror) of the e

In the second

£ a superseded dispute settl

case the dispute creation is

pute settlement.
ement (replaced

an inverted form ©
then by an alternative one) .

ispute creation/dispute settl
at the regularized procedures

The same d ement relationship
(and

will account for the fact th

ormative standards),
nt context, may be present, i

not only the n which we are used to ana-
lyse only in the settleme n dif-
in the creation context.

her in some societies (or certain

ferent forms, Questions like these

may then be asked: whet

f disputes) the social energy
reation and exacerbation of dis

types o and the social drama are
putes,

concentrated in the ¢
1ittle regarded moment

r settlement being an obscure and

thel
1e in other societies the oppos

of social life, whi

whether in certain societies

ite may be

true; (and/or-in certain types
rd parties intervene, not to settle the dis-

of disputes) thi
e and exacerbate them while

but rather to help ereat

putes,
e dispute 1s maintained in dyadi

in others th ¢ structure until
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:::flcfcnt begins; wnether there is a relationship, in the
par:?ties of the first type, between the different third
whet:eﬁ (a8 dispute creators and dispute settlers), or
contee: :he triadiec structure of the dispute in the creation
x 5 con i ) -
. nccess::rced into a dyadic structure when settlement
o +y or desired; whether the differences between
- ext and settlement context in terms of time den
BOCi;ti:Pulation density, publicity density vary according t—
o ? H?d/or according to types of disputes; whether in 0
contex:c:it;fa {and/or some types of disputes) the creation
L dis
o put?s may be eallowed to reach high levels (in
B ensified manifestations or formulations of dis
or in i A )
L ::r?siof social involvement) before the set-
nitiated while in others the si
occur; whether in some societies (and/ e
putes) the settlement of disputesis Co o
" ; seen as a passiv
(a::::i life, a moment that in itself countspfcrln:t:iomem
ement) and is only valued in te N
creation or vnrevention of disovutes t D
i ' X o which it can contribute,
i ::iﬂt;nt is perceived and valued as a self-
e recovery, the vindication, the

closi hol
ng up of past social li.t'e).hé

Diap‘ute 8 -
revention occupnies a pBCulia" structural posi-

- It X ar ¥ -
tiOll 8 half-wa between the nen dlapute context ‘and the

dispute cr
ea
tion context. This may seem wr
ong not only be-

= Simil
ilarly, i
have been di s in the field ..
scu of ecri
orionted) and tg:ege:??bogposed: the géﬁziriﬁﬁ two models
ution model | e model (fut
past oriented) ure
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cauge dispute provnnticn appears i the "inecarnat ol M‘

dispute context but glso because whenever the movement away

from this context starts we are already in the field of dis=-
pute creation and it does notb make sense to speak then of
dispute prevention. The fact, however, is that it is as ab-

prcvention after the dispute has

surd to spezk of dispute
s to speak of dispute

ation of the dispute are present.

preventicn vefore the

been created a
A

conditions for the cre

dispute may be prevented when the conditions for jts creation

latent oT potential form. From

are present in an inchoate,

" another perspective, a dispute will be prevented when through

it its settlement is present pefore its

in the real world. Dispute pre-

a kind of short-circu
ereation has been actualized

vention, thus conceived, 13, for instance, what people do

o enter 2 contractual relation-

when, after having decided t
r to make explicit t

w certain established procedures.

ship, work togethe he clauses agreed upon

anc for that purpose follo

More generally, dispute prevention encompasses all the
strategies aimed at avoiding disputing pbehavior that are used

by people jnvolved in specific gsocial relations. By specific

social relations 1 mean relations in which individualized
persons or groups participate for the purpose of (1) exchang-
ing goods and services mutually needed, (2) avoiding such ex-

changes when they would occur if a specific counter-act did

not take place, (3) making or dropping claims to specific

rights. The dispute prevention context of these relations

will be detected in the substance of the relation jtself and
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in the steps t
o futuref aken to cut off lines of probably frictlon in
o Ve a?ready know that preventing one dispute may lead to
: ereation of others and to settlement of still others.
o: :;sertions are based not only on a perapective but also
" e dominant outlook of social phenomena--in terms of
teructural—runctional design and practice and in terms of in
thraction strategies of participants--at the moment in which
e constant flow of social life has to be sliced for pur-
:zses of analysis and its movement consequently distorted
12::8 are at least two ways through which law can be actual-
- :n thf context. On the one hand, it proposes not only
- ce erCS but also normative standards--which, among other
es, inform participants about the consequences of the
::escnce and the absence of such procedures and other reme-
dies--whlch are directly oriented to apply in the context of
: spute prevention; on the other hand, the norms and proceo
u:ea which apply to the settlement of the disputes and thei
:c ualization (costs, anticipated outcomes, ete.) in such o
d:nte:t may affect not only the degree of desirability :f )
spute prevention but also the ways in which
such prevention

act“ally takes P
1
ace, ne or mor indi iduali d hir P i
c (o] e v ze t d arties

m, be idantlf
ied as dispute prev enters and one of them (01‘
the 01113" o e) may be e thi L : tervene as
n th hird pﬂ.rt? that ould in ve
P settle ¥
dis I were the dispute not effect el Preve ted
ute f i\r vented.

The relevance
of this fact will become clear when w
e analyse,

in
piri Y
the em cal pﬁl't of this stud » the Ieedback mechanisms
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petween the dispute settlement function and the dispute pre-
vention function of the third party. Under certain social

conditions it may become pnrticulsrly crucial to analyse the
ways in which the norms that ngovern" the smooth and non-dis-
es in a given relationship (the

puting behavior betwecen parti
dispute prevention context) relate to the norms that wgovern"
the settlement context when a dispute between the same parties
arises out of the same relationship.hT

In view of the prec

eding discussion 1ittle has to be

added with reference to the relationships between dispute pre-
tion and dispute settlement. Some of the

vention, dispute crea
whether the

most important questions may be spelled out:
amall amount {however determined) or absence of certain kinds
of disputing pbehavior (over certain types of scarce resources,

s due to non-dispute contexts

ns in which the conditions for

for jnstance) 1 in the broad

sense here advanced (situatio
the creation of disputes are totally absent) or to the suc-

cesaful triggering and working of dispute prevention mechan-
ention when dispute creation conditions are al-

i4sms (interv
whether the goal of dispute settlement mech-

ready present);
s to recover for the parties th

n which they would be had the dis

e same situation (or a

anism i
very similar one) 1 pute pre-
effectively, or whether

vention mechanisms been activated

L This echoes the well-known suggestion made by Eugen

Enhrlich that Verhaltensnormen ( the norms that regulate the
everyday legal Ge=linps petween agreeing parties) and the
Entscheidungsnorren (the norms that the "official" courts
Will apply to setile disputes arising from those dealings)
may at times be very different. ¢f. Eugen Ehrlich, Funda-
mental Principles of the Sociology of Lau, Cambridge, Fass.,

1936.
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such goal is deemed impossible or undesirable and something
else is aimed at; what forms or degrees (if any) of division
of labor can be identified in reference to these different
mechanisms and what the impact of that on the Involvement of
norms and procedures in the same mechanisms; whether in some
societies, in which certain kinds of legal pluralism are
present, the steps taken to prevent the dispute in one of the
legal systems will be considered by the other legal systems
as steps taken to create the dispute and what impact (if any)
this may exert upon settlement mechanisms.

In the preceding discussion I have been suggesting that
when the acting and the being of the law are analysed in a
convergent and broad setting and the dispute is taken as the

basic category of such setting, the actualization of the law

hus to be considered in the triple context of dispute preven-

——
tion, creation and settlement. Thus I acknowledge the inher-

ent limitations and even biases of most of the studies, in-
cluding my own, using disputes as a perspective. As a con-
sequence, very little is known today about the structure of
legal actualization in dispute creation and dispute prevention
contexts. This is why my proposed definition is left, in re-
lation to these contexts, in the vacuum or, more optimisti-
cally, in the residual positivity of pointing to a problem
without solving it. On the contrary, the actuslization of

law in a dispute settlement context has been discussed for

thousands of years even though, at times, such context may
have been merely implied. This wealth of discussion puts us,

paradoxically enough, in a difficult position, similar to the

CUADERNOS
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one created by the absence of discussion. It is as if

ignorance and too much knowledge would create the same ex-
istential conditions for scientific theorizing. Hopefully
however, ignorance cannot be sliced or distorted, while kn
ledge can. This ;a the assumption upon which I base my th

that argumentative discourse is the basic or structural mo

of actualization of law in the dispute settlement context.

”Ehia mode embodies the dominant outlook which, obviously,
does not preclude the involvement of other modes and cate-
gories that must be made explicit whenever possible and ne:
sary. To elaborate on the nature of the argumentative dis.
course is to explain my theory of legal reasoning. This w:
be my task in Chapter IV.

The last element of my definition--"coupled or not wi-
force"--raises many problems. On its face, it violates a
basic rule of definitional discourse: if one element may
may not be present it should not be included for, if it we;
an infinite number of others should also be included, and
this procedure would destroy the definition. There are, h
ever, some more compelling reasons not to be too strict ab«
logical reasons. For instance, the intellectual tradition
a given concept. The discussions on the concept of law ha
traditionally centered around the category of force or co-
ercion, particularly so when the purpose has been to disti)
law from other normative structures such as custom or ethi¢
This alone may warrant a reference to the category. But
there are still more compelling reasons. When I propose t)

the basic mode of law in dispute settlement is argumentati
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,w | am referring, as already said, to a predominant
Wy o guntt
when it is added that such discourse may or may not

s Yook,

couplrd with force it is meant that whatever else it may
te, bosldes argumentative discourse, law is also and most
1ikely force. The disjuﬁctive expresses the idea that force
in its presence-form (as actually exercised) is not a neces-
sary element of the definition of law. It is then necessary
to distinguish between two modes of force: the actual exer-
cise of force, or what I call the prescnce-form of force, and
the threat, the rhetoric of force, or what I call the absence-
form of force. The last element of my definition is merely
aimed at suggesting that the structures and processes of dis-

pute processing vary with the prevalent modes of for'ce118 and

that such variation is due to a dialectical relationship be=-
—

tween argumentative discourse and I‘orce.I"9
—_—

48 It is in this context that factors such as the
authority of the dispute settler and the sanctioning powers
at his disposal have to be discussed.

k9 I hope to find in this dialectical relationship the
explanation for the fact that even when law is conceived as
an instrument of vower (as in Marx) it assumes a very specifiec
and complex character in that capacity (as it was fully recog-
nized by Marx even though not so by the .Vulgarizers that fol-
lowed him).

I find myself in the same intellectual tradition out of
which the conceot of le serment (the oath) in Sartre's
Critique de 1a Haisonhﬁialecticue, Paris, 1960, emerges as
& duality oI fraternity and terror.
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CHAPTER IV

Toward a Social Theory of Legal Reasoning

IV-1 Introduction

Traditionally the studies in legal anthrooology have
been of a monogravhic kind, devoid, explicity at least, of
comparative purposes. Implicitly, however, a comparison has
always been in the back of the researcher's mind, namely, the
one between the characteristics of the law-ways of the exotic
or primitive society he set out to study and the characteris-
tics--as he assumes them to be--of the legal system of his
own country. This can be verified not only in the criteria
for the selection of relevant data but also in the categories
used to analyse them. Sometimes, as in Malinowski, the analy-
sis of the "primitive law" involves a critique of the "de-
veloped law" of the researcher's native country. In other
studies, as in Gluckman's study of the Lozi courts, the com-
parative perspective is made explicit but remains uncontrolled
and the dangers of false comparison, so well indicated by Van
Velsen,l are at hand.

In more recent times the comparative approach has been
considerably stressed, the assumption being that only through
comparison can the scientific status and development of the
discipline be guaranteed. Thus, comparisons must not only be

made explicit but actually become the central focus of resesarch

1 J. Van Velsen, "Procedural Informality, Reconciliation
end False Comparisons", M. Gluckman (ed.) Ideas and Procedures
in African Customary Law, London, 1969, 137fT.
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Moreover, the imprecise, casual, and intuitive comparisons,

as they have been in the past, must be abandoned in favor of
more sophisticated and precise comparisons, that is, controlled
comparisons. Only in this way can we compare comparable enti-
ties, test hypotheses and make predictive statements. This
approach in legal anthropology comes to a convergence with the
approach that, for many years already, has been followed in
legal sociology. We.have only to mention that Richard

Schwartz published his remarkable study on two Israeli set-

tlements almost twenty years ago.2

The fruits of this new approach in legal anthropology
i begin now to appear. The Berkeley Village Law Project has
been initiated under the preoccupation of establishing a set
of common categories which would provide the ground and the
criterion for the selection and gathering of comparable data.
The empirical studies within this project are now coming up.3
Laura Nader has alse presented us with a comparative study
of the dispute settlement in a Mexican and a Lebanese vil-
lagﬁ-h The next step will be to compare the actual results
of each study and to elaborate the conclusions within a uni-
tarian framework. The construction of such a framework re-
quires further and complex theorizing. Signs of this can al-

ready be perceived and at least two different and complementary

R. Schwartz, "Social.Factors".

3 Cf. among others, the Ph.D. thesés of J. Starr and B.
Yngvesson mentioned in Chapter III.

b L. Nader, "Choices in Legal Procedure: Shia Moslem and
Mexican Zapotec" American Anthrovolorist 67 (2) (1965) 394-399.
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theoretical orientations can be distinguished. One, followed
by Felstiner, aims at a carefully organized set of correla-
tions between Social factors and dispute processing mechanisms
characterized and distinguished through certain categories.
The purpose is to account for the variations in profile among
such mechanisms as they differ from society to society and
even within the same society, Variations wil) be traced back
to specific social conditions. Another orientation, followed
by Abel, consists in selecting one of the categories or per-
spectives used to characterize dispute processing mechanisms,
in this case, role differentiation of the third party, corre-
lating variations in this characteristic with variations in
other structure and process characteristics of the seme mech-
anisms. The difference between these two orientations is

that, while Felstiner's orientation is legal-sociological in
that he sees the dispute processing as one social phenomenon
among (and related to) other social phenomena, Abel's orienta-
tion is "legal-dogmatic" in that he conceives of the dispute
processing as a closed system and is mainly concerned with
variation within this system. The complementariness between
the two orientations lies in the fact that while Abel, in not
placing dispute processing in the social context, runs the
risk of substituting a new kind of legal dogmatics (an empiri-
cal legal dogmatics, as it were) for the traditional legal
dogmatics, Felstiner cannot go very far in discriminating the
impact of the social context without the sophisticated and

complex elaboration of categories of dispute processing as
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{t has been done by Abel.

This new orientation prompts us to a few comments that
seem particularly pertinent in view ol the discussion to fol-
low in this Chapter. Whenever a comparative perspective is
selected, however controlled it may appear, there lies at its
basis an intuitive view, often not even consciously realized,
of the "things" that should be "interesting" to compare and
of the results which could be reasonably and preferably an-
ticipated., This intuitive view is conditioned by the prefer-
ences of the researcher which may take him in one of two
directions: (1) to stress differences and evolution across
time and/or space; (2) to stress similarities and constancy
across time and/or space. The evolutionist and neo-evolution-
ist theories are based on direction (1), as are also the
theories drawing upon what we may call a technical view of
social reality. On the contrary, direction (2) provides the
foundation for theories drawing upon what we may call a mysti-
cal view of social reality.s In order to carry through these
two directions two different strategies must be followed.
Direction (1) requires that narrowly defined identities be
ascribed to "things" in social life so that things appear as
separate, distinct and thus different--strategy (1). Direc-
tion (2) requires the opposite strategy--strategy (2). From
another perspective one can say that strategy (1) is particu-

larly adequate to capture the surface-phenomenal level of

]
i The?e is no deroratory connotation in my use of the
word "mystical" since I believe in the rationality of mysticism.

150 CUADERNOS

socinl reality, while strategy (2) is adequate to capture a

deeper level of social reality which we may call, without
any precision, more essential or more structural. This is
not to say that at this level changes do not take place but
simply that they are less striking or less easily measurable,
even though they may be of more fundamental importance for
the understanding of social life.

The two different directions and strategies appear re-
flected in anthropology and sociology of law in that two
different focuses are discernible: what we may call the
legal instrumentarium focus (1.i.f.)-=-following direction (1)
and strategy (l)=-originated in Max Weber and including among
many others, Fallers and Abel; and the legal reasoning focus
(1.r.f.), as we may call it--following direction (2) and
strategy (2)--which in spite of having been very neglected
atill finds a major advocate in Gluckman.

There is nothing wrong in following one or the other
focus once it is made explicit that two levels of legal so-
cial experience are involved and that one of them will be
necessarily neglected. It is also possible to follow a more
or less eclectic focus. However, the 1.i.f. often suffers--
and this may be related to its predominance--from two dif=-
ferent biases: the exclusiveness bias, which consists in as-
suming that what can be known through this focus is the uni-
verse of what can be known (scientifically, at least); the
rationality bias, which consists in portraying one given

legal system--usually the one in force in the researcher'a
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native country--as the most developed one, in terms of the
formal rationality of its functioning and of the role dif-
ferentiation of its functionaires, deriving from it a set
of categories against which the less developed legal systems
are compared. The danger of the latter bias is that it is
often based on the misrepresentation of the "most developed"
legal system and when this occurs the set of proposed cor-
relations may be poisoned by false comparisons in the fram-
ing of the categories. The danger of the former bias is
that it may very well reveal a deep truth, that is, that the
logic of the science and its major conventions are such that,
to know something else, one has to jump out of the accepted
boundaries--a risky enterprise in any case.

As far as my own option is concerned I try to be eclec-
tic even though the l.r.f. is my major focus.

The categories

developed by the 1.i.f. will be used whenever necessary.

IV-2 Legal reasoning, arpgumentative discourse, and
rhetoric.

Rhetoric is here conceived as the art of persuasion.
Argumentative discourse is a discourse modeled according to
a form of reasoning aimed at seeking adherence on the basis
of persuasion. The backbone of such discourse is language
used both as a means of argumentation and as a magical means
of action. Language-discourse, however, includes in itself

non-language moments, such as silences, implicit language,

160
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examples, and even deeds.6
Ever since the Greeks, Western thought has distinguighed CE
the apo=.

between two modes of reasoning (and of knowledge):

dictic reasoning, aimed at necessary truth and resorting,

for that purpose, to analytical proofs (demonstration

oriented) through either logic deduction and/or empirical ex-

perimentation; the dialectical and rhetorical reasoning,

aimed at adherence to what is credible, reasonable, plausible,
probable, and resorting, for that purpose, to dialectical/
rhetorical proofs {deliberation/argumentation oriented)
through reasoning from generally accepted opinions and argu
ments (topoi).

Obviously it is beyond the scope of this study to sum-
marize the intellectual history of the VWest. It suffices 1
say that with Descartes the concept of reason begina to be
narrowly identified with apodictic reasoning, the dialecti-
cal/rhetorical reasoning being debased to a kind of sensual-
ist irrationality, and that, since then, this unbalance has
not been changed (for a sustained period of time, at least).
This movement, however, was never completed and has been
counter-attacked by prominent philosophers. We have only to

remember Gian Battista Vico, professor of eloquence, who

published in 1708 a dissertation titled De nostri temporis

studiorum ratione. In it he analyses two different types of

3 Consequently, the theory of argumentation from which
I start is significantly broader than the one advanced by
Perelman, even though I draw upon it at length in the follow=-
ing. Cf. Chaim Perelman and L. Olbrechts-Tyteca, The New
Rhetoric, A Treatise on Argumentation, Notre Dame, 1909.
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sciontific method which he calls the eritical and the

rhetorical. The eritical is the new one (Dascartos, Arnauld},

and it ias characterized by starting from an absolute truth

(a primum Yerum) and then proceeding deductively and sys-

t —_—
Yematically until it reaches a necessary conclusion. On the

contr + z =
ary, the old rhetorical method is based on\common sense]

and s s 2
—__EE:ES_EES_"_‘ polnts of view (topoi) proceeding syllogistic-

ally towards probable conclusions. This revival of the old

—

¥ din il .
method suffered many vicissitudes in the following years,

In our time we fing it systematically reorganized (and also
recreated) through the remarkable efforts of Perelman R
his disciples,

Where does the legal reasoning fit in this dichotomy and
its historyt We have known for a while that legal reasoning
in Greece and Rome Was of the dialectical/rhetorical kind.

So much so that general rhetoric was taught using the model

of for i i i
eénsic rhetoric, Vieo emphasizes that the old rhetorical

method had been highly develoved in judicial reasoning, and
Curtius has shoun how students of rhetoric were trained in

the Middle Ages through the discussion of fictitiovs legal
cases.’ In modern times, however, a whole set of circumstances
(territorial unification; centralization of power; general
discredit or rhetoric; growing legal profession; economic de-
velopment, etc.) leq to a new scientific consciousness about

th
e ideal functioning of the law with the substitution of the

B

[
E.R. Curtius E i
» Luropvean Literatur i idd
Ages (Bern, 1948), trans. willord x. “rgrindﬁzzeiggzlnlS;gﬂle
‘rask, 5 5

categories of rationality and generality for the categories

of reasonablencss and concreteness of the "old method".

Frem then on the emphasis was on the elaboration of general
principles of axiomatic nature from which necessary legal
solutions could be logically deduced within the premises of a

closed system. The manifestations of this movement are in-

finite; the codification epidemic and Kelsen's pure theory

of law are some of the most recent ones. The Anglo-American

law resisted this movement and has been praised or blamed for
that, according to the evaluator's ideclogy. In U.S.A.,
however, two different (and opposite to a great extent) cur-
rents may have stayed in the way of the recognition of dia-
lectical/rhetorical elements in legal reasoning: on the one
hand, Langdell's analytical jurisprudence seeking after gen-
eral principles of axiomatic nature; on the other hand, the
legal realism which, in light of its reductionist tendencies,
may have identified rhetoric with sheer manipulation, refus-

ing to see in it a deeper principle of justification and

structure.8

Against this background we are able to understand the
impact produced in the mid 50's by Viehweg'!s provocative es-

i g
say, Topik und Jurisvrudenz and also by Esser's, Grundsatz

8-But the Realists often used rhetoric manipulatively
with or without humorous apology. I owe this note to a per-
sonal observation of Professor Leon Lipson.

9 Theodor Viehweg, Topik und Jurisprudenz, Munich, 195%.
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points of view or

which, being widely dccepted,

making the reasoning con.

utill uatﬁm oI od or I
1 atOI‘
v um C omm 13 aeler Nndam ( public

quam ipg
€ haberet {nobody tan transfrep to

ete,

"old rhetorica)

he historical and at the
ning has always been and
lements) Beyond the most
t definéd lepal Concept

and probabi]ity
uctive por dpodictic method,

art (ars

inveniendi or
—— ——rtnlendj

ars

]
'common

Viehweg Provides yg

c .
Nemo nlus Jurig ad alium

in their original form, are endowed wit:
They refer to what

These to Di,lJ
conviction power, not with truth power.
to public policies or to communis consensus and,

is evident,

as Esser points out,12 these references substitute, in an

open system, for the ﬁecééaity of axiomatic deductions. The
the concepts of classic Roman jurisprudence.

For instance the concept of causa (as in justa causa) is not
"unburdened general cor

same is true of

a technical expression but rather an
cept of forensic rhetoric", as Esser puts it.13 It is with
this rhetorical foundation in mind that Perelman, after con.

trasting demonstrative reasoning with commensensicsal argu-
mentative (legal) reasoning, concludes: "Unlike demonstra-

tive reasoning, arguments are never correct or incorrect;

they are either strong or waak".lh

We must also empha poi are characterized by
their close connection with problem thinking. They belong
ey i ——

———
inherently to the discussion of problems and in a sense are
They are never the same

problem to problem.

recreated from
——

in the discussion of different problems and allow for in-
—_—

finite nuances, That is why they cannot be systematized,

11 I Prafer the Greek expression since expressions like
"topics", 'points of view", or "common places" have gone
through complex semantic evolution.

2 Esser, Grundsatz, L6,

13 Esser, Grundsatz, L5,

"Justice and Justification", Natural
et as,

1h Ch. Perelman,
Law Forum 10 (1965) 1
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They are fr
agmentary insights, points of view, that orient
the discussi .
s3lon of the problem and open & set of probabiliti
as to it s
8 resolution. By pointing out what is not contr
versial i i .
n the discussion, they provide guidelines for th
Processi a
ing and conclusions of the dispute. Des i i
eral, the tovoN app : : e
7 bpear as very vague ideas, almost devoid r
o

content.
a matter of fact, to deseribe them in general

is, i“ a Wﬂ.i, to ﬂdultel&te them. Their SPGCIrlC conte .
[s] nt

emerg a8 ¥ dlSCuSS)tin o' specific r | In the
e onl in the p P ob ems., h

—

An &
glo-American law, which has always consciously remained a
;:en system, this problem orientation appears congenial )
’ al.
ror::: ievi speaks of "reasoning from case to cage",15 This
ation has often been criticized on the ground that this

klnd of rea nin 3 ctua dedu Ve
30 3 3 an
i E. i a 2 1J" d CTl » and opre uppose

a of g 3tem 3 P a ce a e S0 i |
-
¥ I appearan 8 an ind 4 a Tl
jda t : a uctiv reas 1Ng 3

an illusion
created by its ma jor premise remaining undi
13-

clOSEd. As & ma
tter of lact tlllS criticism appears to be

fundamental 1 ] -
on 2s lon as ts ma e e emalins
¥ g 1 or premis ™ 1 d
undis

clo sed ot
3 r 3 i 3 rivial. Its prcmise 13
» he wWlise t i t v 1 t . that the

(+] ype e c ¥ -
sSoni g ar it ti 1
tw t 3 of rea O n e ant h a and mutu&ll exclu

IIhls, 110'"393!‘, is not tl'uﬂ. To use Stol fal‘ 3 Iolll'llllﬂ.—

tion, "
» deduction and induction, fav_from bej
—Sy-Tom being antithetiea
1,

are in effect com P
S 1
plementary rocedures" A4 ~The dichotomy

upon which m
Yy conceptualization of topic-rhetorical
cal thinking

_—-—-..__.
An Introduction to Lepal Reavoning
g

Stoljar, " .

20 Untvarti s+ The Logical st

University of Chicaro Lay Re\,i;}js{;gs;)r»eg,g; Principle",
» o.

b
Edw
Chicage, 19&;? e
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rather closed system/open

and the

is based is not system/chaos but

system.

————————
formulation of problems p

It begins to be known that the selection
resupposes an idea and & choice

of system as much as the selection and the formulation of

a system presupposes the idea and the choice of problems.
is not a logical one but one founded

The question, therecfore,
And,

in the dominant praxis of the field of inguiry itself.
on this ground, it becomes crucial. The question is: in
terms of the particular praxis, which of these two elements
(system and problem) is the stronger one, the more permanent,
the one which constitutes the moving force of the praxis?
wn that in legal praxis

17

Now, both Viehweg and Levi have sho

auch an element is the problem snd not the system.

The theory of dispute processing, because of its focus

on problems (cases) rather than on normative systems, is
particularly adequate to bring out the topic-rhetoric struc-

ture of legal reasoning. The characterization of this struc-
ture in the literature so far, however, does not provide us
with more than a general orientation and a framework within

which a whole set of categories and issues must be introduced

L1 This shows the need for a reorientation of the com-
parative law studies. The problem, or clusters of problems,
should be the starting point of comparison because they are,
unlike systems, structurally international.
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and discussed.la

In light of this it is my intention to further the dis-
cussion of those issues and categories that seem to be most
relevant for the analysis of my empirical data. The topic-
rhetorical theory orf legal reasoning I propose, in spite of
drawing upon the legal theory and the legal praxis of some
of the "most developed" legal systems in the world, is here
developed with reference to Pasargada law-ways, to the law-
ways of a squatter settlement in an urban metropolis. My
perspective is an anthropological—sociological one. I am
aware of the fact that my data substantiate some points bet-
ter than others, And still others are not substantiated at

all.

In these cases questions will be asked that cannot be

answered in the limits of this study, propositions will be
advanced that cannot be tested, Hopefully, some other social
sclentists will do the Job-=if my ignorance and deficiencies

are challenging at all,

% .
lovoi, genersl nrlncicles: and judiecial volicies

Judicial policies are organizational principles, princi-

V-2,

1 7
Viehweg does not
content in settling the
general features of
L

Bo very far in this respect,
question of method and in identifying
its practical relevance, Esser goes
a certain extent. On the other hand
are mainly concerned 2ith wunveili ’
il of the officia]l state lega
tw&%ﬂw— Moreover, these au ors I'oJ(_low a]iog;}]h '
pe Spective. Legal reasoning and legal praxis
. from other soei i g
though they are not conceived of as insuljtcghgﬁgﬁegﬁe(;ggg

of social lire) i —
and there is no ac ; i i

ences and co-variations, theg 1o I‘:Clp‘r‘ccal Influ= | FonoMNTD

mmuﬂ_amn_thnn?h' particylarly i ros c Baic o

reference t 1 o er,
IVAVes the door wide open for it ®fthe community"

/

BSS. | ViR Y
gl

ples of action, or rules of thumb on the basis of which some
strategical decisions about the ways to proceed are made.
These policies are derived from the interests, needs, limi-
tations, and potentialities of the dispute processing mech-
anism itself as they are perceived by the social groups that

control it or by the dispute settler. Whenever a given dis-

pute processing mechanism is involved in an institutional
framework some judicial policies will merge with organiza-
tional or classificatory principles governing the division

~_Of labor within the overall structure of dispute proccssing.‘-—f;

l Judicial policies‘ara then distinct from topoi in that they

are not an integrant part of the argumentative discourse

though they condition it.

General principles were among the normative standards

discussed in the previous Chapter. However, within the con-

text of dispute settlement and given the specific actualiza-
tion in this context, I prefer to speak of topoi rather than

3’! truth contents of

of general principles.

LJ
a given legal order; tovpoi are recognized by the persuasion
Principles seem

Principles expres

A —
and manipulation power they carry with them.

———
to exist per se, the social particulars being irrelevant both

for their (the principles') validity and their truth content;

[_f%ﬁ?i are problem born and problem-orienégal their validity
and their "truth" seem nonsensical outside this context.
Principles are autonomous, they are applied as a "question
of principle"; topoi are useful and their usefulness lies

Principles exist in general;

Pwr seixala

on the impact they produce.
sssldacie) con View

2/ _egfc.c-.:ﬂcn fc: lqlw\\:l--s &q..\ +é€n‘l
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t
opol are general only through the recurrence of the type
Yopol SV |
derlvo &
Des Tﬁ?“‘
l W= " :#K \E5
.

topoi

of
problems which they fit. Principles, given their gen-

eralit
ity, tend to be regarded as major premises from which
les -
Ser no'ms and particular decisio.: can be deduced;
Ed
ex
press the mutual and gradual apvroximation of facts

.lﬁgl;a:tgns.

Topoi are based 3
p on_common gsense.pon "the logic of the

ang

reasonable" ich "
» to use Recasens Siches! expression
r

ubli i 20 5
P ¢ policies, Following ﬂristotle,21 I distinguish be

tween two different kinds of tonoi:mi

E . I Gen al opoi can be us = in '
to o1 ener, t ed in of r hBtOI'l c

for instance,

or on

d special

wi o 24 t ¥ I th m sSpecii Y »
tllout bﬂlollglll O an [#] e Specificall as

the to i
pos of qQuantity or even the tonos of the exempl ary i
=208 Lopos L1E-

ure. |Spec
1_p ial topoi belong to a precific domain of rhetoricl

| r
Regasens—siches, "The Logic of thg Reasonab]
m_the Logic of the Rati e

( Human Reason

19 “ui
uis
Differeuiiat

in the Maki..,
42 and the I T :
(ed.) Essavs in oyci¢ Interpretation of " _
Indiinassgfs 1N _durisorudence in Honon Ens iy R.A. Newman
polis, 1952, I9e-zz1 (Zo tr.] — ———ce Pound,
#0 e gistir
z S
cies, a3 made by the a—betiieen comon sense and public polj
0.W. Holmes i-O-Ameérican jurispruden o
» Ihe Commonm Taw, . ce (among others

G e L C Doston, IEBI, Jo i
L . is Ss&
: —— adzﬁil;;rWLtn a8 compnlex lcgai sysiém oTn:c:dsu§
Eﬁﬁlgﬁgli AR e &ﬁnu Simpler society, as Inm PAShF i
that They oo eaes ALNer are so sell-evident and urpeﬁgaa
& S0 particularized

and so spla amon
z t -
_Emw—ﬁl‘ﬂ (Eﬂd sometir
cast in dgag;ns e £4r publich angd “noi?::ﬁ it
- ’ In the latter case suc) TCles cle - L is NL
= e what T
parties an - and ma ¢ ¥
the realm gsz E?e d%sput? settler. As long as tloth by F a
orivation without any traceable tragaiez?maln m
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(even in an j ot
implicit r i
disec  form) into the i :
ourse, they remain outside my Peizglgﬁlrigfgectlons of the

21 1he Rh
Jebb) cmmg:";;;g of Aristotle (a translation by Si

by P. Gohlke). o T3 2p I3EERY apistoteien meiai b bl

» Paderborn, 1952, 11 1094 es, Topik (edited
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and, since in our case such domain is legal rhetoric, they

will be called lepaljtopol This distinction should not be

It can be even conceived, rather than

taken too strictly.
as a dichotomy, as a continuum along which different topoi

can be differently located. On the other hand, fhe special .;F

tomoi used in legal rhetoric may at times be very similar to(!' \

1 %;]:M:\w
v

v L _ -J*ﬁ-1**“1*::7—:-lT~=1-pp-n-!ng,“’k_
- e S—
/ T , J‘

topoi used in political rhetoric or in moral rhutoricJ In a= l“

the centext of some 5 thev may be so much intertwined ;& e
.~khlﬁﬁ—
Actually, &

that it becomes impossible %o distinguish them.

EEEZ‘;;_:;QZ;r}he case with legal and ethical topoi; many
tovoi used in legal discourse have a mixed legal-ethical
outlook.

There are hierarchies among the tovoi not in the sense
that one can be deduced from the other but rather in the
sense that one can be applied tg.a given problem only within
the boundaries previously sei-up*by another or that one is

only considered when another does not fit the particular prob-

lem.l Tovoi may also be antithetical and they may clash in

the discussion of a particular problem.f2

—
Given that topoi are not only the windows by which the

legal system remains open to (and integrant part of) the
whole of social 1life but also the wind of social valorations

that blows across them, the importance of the sociological

ce This is actually fregquent in generéizgéégéizgr
classical

Perelman (iew Rhetoric, 05) gives the examrvle
topos of the superiority of the lasting which may be opposed,

in the course of the argument, by the romantic tooos of the
superiority of that which is precarious and fleeting. Simi-
larly, in legal rhetoric the tcoos of equity very often clashor
with the tooos of certainty, or tne tooos of equality with

the tovos ol responsibility and merit.

Fombloaa S lo lopes o
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:::dy of topoi lies at hand. They can be correlated with

er features of the dispute processing or they can be an

;zysed a8 indicators of the ways in which dispute processin
r?lated to other aspects of soclal life. Along the presg

::ctlon some hypotheses and correlations will be advanced -
this point only a few general suggestions and ¢ i |

tions seem adequate. e

. Even though topoi refer to zones of agreement, the lat
can be wider or narrower and the agreement more or less_

intensive
. The N
he possibility is not even precluded that th
e

normativit which e
¥ th ODol € oay r E€I'=
too mbod url CllIlj' favors the int 4

ests o ce ETrO < i
rta ns e terests of others. Thi
o agal h
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aspect can be r
&l ;
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ness with wh jels] ar use SpUui pIr'o £ (2]
ich to £ d d e rocesslin Top
1 3 10 1 ]
11 . oi

can remain i i
= T
plicit (absence-form) in which case th
as eir use

can l? e de a
I‘Ou[," re
on b tected ti nc ul analysis of the loglCal

connections of i
T the explicit discourse. And short of
of full

explicitnes
s of use, topoi can be used in what I
may call

Bmi-fomulati = 3 - uments
ONs.
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in such ay ha ical agree.
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- They can als
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Semi-formulati
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this in mind, I suggest that the wider y//x

pon which topoi are based

to darkness. Having
-~

and more intensive the agraement u

dency for them to remain implicit in the

the greater the ten

legal argumentation; and that the narrover and the less in=

ment the greater the tendency for the topoi

tensive the agree

to be made explicit or, at least, to be semi-formulated. I

that, given the high generality of these

recognize, hovever,
hypotheses, there is wide room for intervening variables.
The major question then is under what conditions these hypo-
theses are 1ikely to be proved or disproved. I suspect that

the second hypothesis, for instance, can only be true when

one group tpies effectively to impose its interests and

jdeolopies upon another group.

Similar problems confront us when we {ry to analyse the

—_— R
hierarchies and antitheses between topoi at a high level of

generality. Perelman points out that it is possible "to
o =

characterize societies not only by the particular values they
prize most but by the intensity with which they adhere to one

antithetical 10ci".2u But given

or the other of a pair of

the problem orientation so congenial to topoi such character-
{zation will remain abstract and very misleading as long as

it is not narrowed down to specified clusters of problems

and circumstances.
Iv. 2.2 Topoi clichés maxims, proverbs and slopansg.

In the nineteenth century legal historians (particularly

21 Perelman, New Rhetoric, 85 (loci is the Latin trans-

lation of topoi) .
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the Germanists) dedicated a great deal of attention to the
25

study of legal proverbs and maxims (Rechtssprichwdrter).

These were considered as popular renditions of dominant
normative standards or as suggestive formulations of legal
ideas by legal practitioners. In both cases, their study

was deemed very important in order to understand the real
law-ways of society. However, with the increasing predomin-
ance of the narrow rationalism of the codification mcveﬁent
and of the legal positivism (in its various forms), this area
of study was condemned to the deepest neglect. From then on
the emphasis was on the systematic study of norms conceived

of as the general precepts emanated from the State and usually
included in codes according to definite principles of organi-
zation. This continues to be the emphasis of our days as far
as legal science and legal philosophy are concerned, and
particularly so in the countries of which many a legal anthro-
pologist or legal sociologist is native. Consegquently, when-
ever this social scientist sets out to study a given legal
system and uses for that purpose the set of categories and
concepts developed by the legal science and philosophy of his
native country, he may be running the risk of being system-

at
ically biased or, at least, of defining his field of re-

25
Joh i
Rochits 45 Sgggciiéegrlch Eisenhart, Grundsitze der Deutschen
TR preoaraf or ?Fn: Helmstadt, 1759 (I consulted the ne
under the i:.3_1;1.;El oy waldmann and published in Berlin in 1935“
Grimu, "Won der Pommirifhes Recht in Surichurtern); Jalob
r Poesie im Recnt”, Zeitscnriit rur Géschightliche

Recht
Tﬂpriﬁzizzszzigart Vol. IT (1816) 1, 25-G9 (I consulted t
Berbt g aomat, 1957); Otto Gierke, Der Humor im De ne
oG apécifi ei. Berlf}n, 1886 esp.. 29 If. A recent PFS?nEn
Auasnahme" °Ib§§§§§ i? Ferdinand Elsener, "Keine Regi?a;g;:s

’ rift i
Karlsruhe, 190, 23—40_fur dem L5, Deutschen Juristentar,
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ing. They help to create the

search too narrowly. He will concentrate on general norms,

losing sipght not only of topoi but also O
in my judgment, are important

£ ¢liches, slogans,

maxims, and proverbs which,

Jubricants of dispute processing.
stinguished from clichés in that the latter

I

Egggi are di

dard and when they do

may or may not involve a normative stan

the element of normativity appears in & recessive form, hid-

-
Perelman char-
priaa ot R

scterizes clichés in the following way:
29 N =

The cliché is the result of an agreement
a fact, a

as to the way of expressing a ‘
e | |
T onte It s [
an object of agreement r553%3§l1d55235§§ed 4
3N a certain way, 4 Tepsated formula of a (VS /
stereotyped character. L e
lement we find clichés,

den behind over-used, stereotyped formulas.
1c
value, a connection between ph ena or
a relationsnio Between peoble. . - -

In the context of dispute sett
for instance, in the ways in which the parties and their

representatives address .each other or the third party ("Your

Honor"; "Senor presidente"; "gomrade"; "Senhor Doctor Juiz";
The importance of cliches
e it

nd effective

his personal--first or last--name).

like these lies in that they are integrant part a

——
reinforcers of the Titualistic character of dispute process-

ambiance of interaction and

the atmosphere of evaluation. Compliance with them follows

so mechanically that it becomes almost unnoticed. This is

20 pepelman, Hew Rhetoric, 165. It seems to me that
it is necessary to go beyomn Perelman's definition and in-
clude, besides verbal clichés, non-verbal ones such as ges-
tures, postures, special dresses, special modes (positions
and movements) of fitting in the space structure of the site

of the dispute processing.
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why non-compliance may at times be very upsetting for the
smooth progression of the dispute processing. Reaction
against it may take many forms and degrees of intensity. It
may consist in overt and delimited punishment (more or less
intense) or in more or less covert and diffuse disapproval
(for instance the creation of a mood of Lostility against the
transgressor on the part of the audience or the third party)
from which the subsequent processing of the dispute is not
insulated. Whenever no functional equivalent expression is
substituted for the cliché the reaction, when taking place,
may be directly attributed to the non-compliance. Whenever

one such expression is substituted for the cliché, the reac-

tion may have a much more ambipguous character as to its cause.

It may be the result of a subtle weighing operation between
the value of what the cliché represents in itself (the cliche
is form and content; the medium is the message) and the value
affirmed (more or less adequately) or denied in the substitu-
ting expression. At times, the reaction may be more directed
at the latter expression than at the non-compliance with the
cliche.

From a sociological perspective some specific hypotheses
may be advanced. In the first place I suggest that the fre-
quency and the seriousness (measured through the existence
and intensity of reaction against noen-compliance) with which
clichés are applied are positively correlated with formalism
and ritualism--characterized through factors other than the
use of clicheés--in dispute processing. However, when ritu-

alism reaches such a high degree that all other characterizing

116
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factors tend to merge in stereotyped language/non=langunge,

the ordinary legal reasoning will be transformed into magical

R
legal reasoning. When this transformation takes place another

follows at the level of meanings and functions of language.

As & consequence, the clichés themselves, as conceived in
ordinary legal reasoning, will be superseded, and the dis-
tinction between verbal and non-verbal clichés will also
break down.

As to the correlation between sanctions for non-compli-
ance with the cliché and the main outcome of dispute process-
ing (the settlement of the dispute) I suggest that the or-
ganized and delimited sanction tends to exhaust its effects
in the process of its enforcement (its outcome) without af-
fecting, beyond that, the settlement of the dispute, while

the unorganized and diffuse disapproval tends to create a

self-enforced mood of victimization which may affect the set-
21

tlement of the dispute.
The preceding hypotheses take the clichés as in fact
they present themselves in discourse, that is, as both form
and content. However, for purposes of sociological analysis,
it is most profitable to separate form from content. Clichés
are stereotyped formulas and consequently they bring with
them an element of dissonance with present social and cul-

tural conditions. Thus most clichés are what we may call

a1 The assumption is that, while the organized sanctign
i e, thus, & controlled outcome, tke_un-

organize
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congealed past ip that they refer to conditions (fop instance

’
forms of social or cultural stratification or differentiations)
that are not real anymore op that are real in an attenuated
and diluted Way. It 1s known that social symbols may survive

as cl : i
ichés or ideologies arter having exhausted the existen

tial sibilit,
possibility of consonance with economic, political legal
’ s

and ethi iti
| ical conditions out of which thcy'emarged.as In this

f case, clichd.
» cliches can be analysed, according to the histeorical

meth »
od as witnesses and reflec tions of 3()(!1&1 and c¢ t
g
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gealed future and is usually introduced and promoted by moral

or political entreprenecurs for purposes of education or
propaganda. This type of clichés can be seen and analysed as
social experiments through which conflicts and tensions be-
tween ideologies and between grouvs are manifested and condi-
tioned. Whenever sactions for violation exist they tend to
be organized and delimited and they also tend to be unac-
companied by the diffuse disapproval of the audience.

The content of a cliché may still be analysed as to its

specificity or generality. I suggest that the higher the
specificity the greater the role differentiation and profes-
sionalization in dispute processing. But in this respect
the problem of borrowing becomes very relevant. Clichés may
travel from one mechanism of dispute processing to another.
They may be originated in one and remain "officially" limited
to it but perceptions of functional equivalence among the
audience and/or the active participants may lead to their

transplantation to other mechanisms.

Very important is also the study of maxims and proverbs,
Although I eam aware of the possible distinctions between
maxims and proverb529 they are treated here as synonyms.
They are brief and suggestive formulas which express, illus-
trate or simply suggest accepted values. There is an element

of tradition and of wide acceptance in them even though their

popular character may vary. According to the normative

29 Maxims can be conceived as a broader category than
proverbs. Proverbs are then popular maxims.

CUADERNOS
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standards to which they refer we can distinguish between
legally oriented maxims and morally oriented maxims The

former are of the type of repulae, sententiae or brocarda

which were "invented" by jurists in Rome and throughout the
Middle Ages to facilitate the processing and settlement of
disputes in court. The latter have a more popular character
and refer to dominant valorations in the community; the dis-
pute processing is only one of the contexts in which they can
be meaningfully invoked. But this distinction, even in this

mild f i
i ormulation, cennot be taken too seriously because most

maxims have a mixed (legal and moral) character.

Take, for

inst
ance, the old and famous maxim Summum ius summa iniuri
—_— a

- ;
(Too much of law is wrong; Zuviel Recht ist Unrecht) Is it

a legal or a moral maxim? The two aspects are so interwoven
that the guestion is a2lmost nonsensical.

Topoi are intimately related with maxims and proverbs
Elsener and others suggest that not only the regulae and
brocarda of Roman jurists but also the maxims of medieval
jurists were nothing else but 32323.30 They were starting
points of legal argument and were used in close connection

with specific types of problems. In view of this, I can onl
» only

—

add i
that topoi are a broader category within which maxims and

prov
overbs may be included. Tovoi are not so dependent on the

Torm
ula through which the content is expressed as maxims are

On th
e other hand, even though most topoi embody an element

30
Elsener, "Keine Regel", 3.
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of wide acceptance, they may be related to transient notions

of common sense or public policy and consequently are not

necessarily endowed with the patine of tradition as is the

case with maxims and proverbs.

From a sociological point of view the importance of the

study of maxims can be illustrated in connection with the

following topics. In the first place, maxims refer to widely

accepted value judgments and, consequently, give a moral

character to the speech, a3 Aristotle says.31 Thus I suggest

that the more frequent the use of maxims in dispute process-

ing the greater the tendency for the atmosphere of evalua-

tion to assume a moral tone. Consequently, the use of maxims

appears negatively correlated with the "gutonomy" of the legal

system and with the presence of a distinct legal sub-culture.

Maxims and proverbs represent a special kind of thinking

which I will call, following Brecht and Walter Benjamin,

nepude thinking" (das plumpe Denken].32 Crude thinking is

thinking free from logical subtleties and speculative manipu-

lations. It is so close to social conditions that it can be

said to be the discursive consciousness of social reality it-

self. It is also an action-oriented thinking. “"Crude

thoughts", said W. Benjamin, ". . . are nothing but the re-

ferral of theory to practice. . . - A thought must be crude

to come into its own in action". And he concluded that

31 qne Rhetoric, II, 21, 1394 b.

32 yalter Benjamin, Illuminations (edited and with an
introduction by Hamah Arendt), nsew rork 1969, 15.
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proverbs are a school of crude thinking".33 Hence I suggest

that the greater the use of maxims in the context of dispute
processing the greater the likelihood that the gap, pointed

out by Ehrlich, between Entscheidunrsnormen and Verhaltens-

normen will be minimal or null.

We come finally to a brief reference to slogans., Perelman
characterizes them in the following way:

Slogans and catchwords are maxims developed

to meet the requirements of a specific action.
They are designed to secure attention through
their rhythm and their concise and easily re-
membe?ed form but they are adapted to particu-
lar circumstances, require constant renewals
and are too recent to enjoy the wide traditiénal
agreement accorded to proverbs, They may be
able to stimulate action, but they are much
less effective in inducing beliefé; their func-
tion'is essentially that of compelling our at-
tention to certain icdeas, by means of the form
in which they are expressed,3u

Slogans differ from tonoi because they don't necessarily
refer to points of agreement, and also because they are not
80 much problem oriented as they are circumstance oriented.

T ;
hey also differ from maxims and proverbs because they lack

th i
e backing of tradition, Slogans do not emerge out of com-

i .
on sense but rather out of interests and policies of specific

groups in society. Consequently, they are introduced and

- .
promoted by political, economic and religious entrepreneurs

And they die out, either when the specific action is accom-

plished, or its accomplishment is no longer desired, or when

a different group--with different interests and different

33
3

Ibid, loc. ecit.

Perelman, New Rhetoric, 167.
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slogans--takes over the position from where the production
and promotion of slogans can be controlled.

Slogans can be distinguished according to the areas in
which they are to produce impact most directly. Legal slo-
gans, such as, for instance, "law and order", are mainly
directed to the 6perations of the legal system. All other
types of slogans may have an impact on the legal system even
though their specific targets lie elsewhere.

From a sociological perspective the importance of slogans
lies in that they are, in the short run, powerful lubricants
of dispute processing because of their adequateness to be used
by public officials and mass media. They act upon the col-
lective subconscious of the audience and active participants
and are, at times, decisive conditioners of the interpreta-
tion of norms and of the standards through which specific
degrees of moral indignation are attached to certain forms
of social conduct. I have already mentioned the categories:
the atmosphere of legal evaluation and the atmosphere of
moral evaluation. A third one should be here introduced:
the atmosphere of formal (or label oriented) evaluation.

This category refers to situations in which facts and norma-
tive standards are manipulated in such a way that they ap-
pear so intimately interwoven, so oross-fertilized and
-neutralized that the very cognitive categories by which the
facts are spelled out exhaust most of the relevent normative
density, little room being left for further inguiry. An

atmosphere of this type can be created by many different

CUADERNOS
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factors and can occur in most different circumstances but I
dare to suggest that the more slopanized the dispute pro-
cessing the greater the tendency for the atmosphere of evalua-
tion to assume a formal (label oriented) character.JS

It is also important to trace the functional relations
between slopans on the one hand and maxims and proverbs on
the other, It seems to me that a sloganized society is a
society that ran out or maxims snd proverbs either because
the low historical depth of traditional wisdom is coupled
with a process of fast social change (U.S8.A.) or because the
traditional wisdom is identified with a renegated ancient
régime, a4 pre-revolutionary past (USSR). There is also the
possibility for a complex mixture of slogans and maxims and
proverbs both when contents of traditional wisdom find their
way through new (adequate to social change) formulations and
when traditional Tormulations and contents are more or less
Juxtaposed with new contents (Japan and People's Republic of
China). Within the context of dispute processing the point
to retain is that maxims and proverbs guarantee (however pre-
cariously) the possibility of an unbiased processing, given
the wide acceptance and the density of common sense with
which they are invested. This guarantee cannot be expected
from slogans and T even suggest that the more sloganized the

dispute processing the greater itg tendency to be dependent

on the interests ang ideologies of specific groups in society.

35 The underlying assumption is that a sloganized dis-
pu:e Processing tends to process itself rather than the dis-
pute,
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The creation of normativity

L 1k

Topoi and norms.

1L

IV,2-2

in dispute processingm.

i sensu
Norms are here conceived as legal rules in stricto

(Gesetze, lois, lempes, leis). In the above mentioned con-

tinua of normative standards they tend to occupy the posi-

tions of precise, closed and technical norms (see ITI-2).
In more developed and complex societies they tend to assume

a written form and be collected in ceodes or in other modes

-
of collection. As said earlier these norms have almost mo

opolized the attention and the energies of jurists in recent

The dogmatic study of legal norms has been considered

years. -
i as the
the nuclear task because the norms have been conceived

i isi can be
major premises from which particular legal decisions n

baéduced through a process of subsumption, this process be-
e ——

On

" i ion" of law.
coming then the nucleus of the "application” o

these grounds, the autonomy and the rationality of the legal

system have been built.

This basic perspective has even gone beyond the practi-

cal purposes of legal dogmatics and been used in legal socio-

illvstrations can
sogical research. One of the most recent i

be found in Luhmann's Legimitation durch Verfahren (Legitima-

tion through Process).36 Luhmann analyses the legal process
through a system theory based on a Parsonian functionalist
| model. According to him, the legal process is a closed sys-
i tem whose major function lies in the absorption of complexity

(in social conflict) through an autonomous programming of

£ ritimation durch Verfahren, Neuwied
Niklas Luhmann, Leg

1969.
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legitimate and relevant alternatives.
of which the internal consistency of the system is an im-

portant factor--is what legitimizes process and not any ap-

peal to truth or justice. Truth is a result of system per-

formance and the ra

tionality of the law is limited to the
p—

gystcm.B? It is not here the place to take issue with

.

——
Luhmann. Actually I find myself in agreement with some as-
pects i at_is wron

in his approach is that

his theory is in fact g meta-theory, a theory of a theor

rather than a theory of praxis. His theory cannot be taken

as being based on a real descri

e

ption of the Tunctioning of
_-___'--—__-_________.

the legal system in Germany or in any other part of the

--""""'-.-—_
world. He pushes the Weberian theory to its logical conse-
Mt

quences and does the same with the tradition of legal posi-

tivism and of legal dogmatics. Consequently there is a com-

plete lack of understanding for the aspects of legal 1life

which, from the point of view of his narrow rationalism, can

be labelled as "logical inconsistencies","irrational and emo-

tional moments", "moral ideologies",

ete. Within the horizon

of issues to be discussed in the present section it is par=-

3 Luhmann is heavily influenced by the American legal
sociology and anthrovolecgy. It is, therefore, not surcrising
that We can find striking parallels. As to the éomplekity
absorption function, for instance--and only to mention one of

the most recent studies--we find a similar formulation in
Fallers when he says that

: "legal thought involves a simplifica-~
tion and rationalization o & molifica

f everydey morality" (Law Without
Precedent, 85),. Even thougn Fallers is very carerul in main-

taining within sight the close interrelation between law and

the_social_system, he gives great relevance to the narrowing
of issues in the legal process. ’

Functional efficiency--
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at the i r ;
nﬁﬁh__’#,npxmaiixéty of the legal rule is a ready-made

formula or th
at normativity "1i n 3
ves" in the rule in 4
very much

the same way as the walls and doors of a houss live in it
only expresses the external process and, at its best, may
’
:erform an argumentative task: but never the task that it
a:tsu?posed to perform, that is, the cognitive task of guar-
eeing the if and the when of a correct application of the

law,

valoration i
and consists in the gradual and mutual
approxima-

tion of ade g - b R
gua 1 4 3L i and
j t,he d 5 7 era rule a the relevant facts of' the

T
case ("this law falls under this case", or better, "this cas
’

i:d ::is ?aw fall into each other"). Specifically what come:

thje er 1s the normative content and direction proposed in

naedrule and the regulation needs (that is, the normativity

: 1133 of the case. Their fusion, in its success and in its

r: ure, is the ground upon which the cognitive task of cor

: c:nesa is performed, not in the light of the positive or

oistzmatic self-assertion of the law but rather in the light

iy i: horizon of social expectations built around the case

3 processing i

o re1&vantes 1?5 and embracing the parties, the judge, and

audiences. Thus, law application is also law

(\izii}ien. ‘/Fﬁ‘#F““-’"“"’F___ﬁ\h_.,/’\\h_*,/

Two quﬁ'st ons come to the ore d: How does the
» & r gEroun {1}

approximation
of norms and fac
ts proceed? (2) Wh
: at are the

rational gu
guarantees of the process? As to the first
rst question

it is import
ant to distinguish different steps in th
e process

PP im
It the
of a roxX 3t101. The first Step consists in what I call

188
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The inte i
rnal process is dominated by material logic and

39 pre-understanding

pre—understanding of the case and norm3.

i3 a pre-valoration of the conflict content of the case and

of the nmorm or set of norms which seems to ric the regulation

needs of such content. This valoration, therefore, does not
cover the dispute in an jndiscriminate way. What it con-

siders in the case is derivative from the direction in which
the case must be considered in terms of its regulation needs

These needs and purposes are detected and

—-—

gnd purposes.
evaluated in the light of common sense postulates and public

+o which the third party

policies mandates has access either

e

s a common citizen or as holder of a dispute settlement

a

12;2;&? In the latter case the valoration stems from a more

specific learning oprocess derived from standing praxis coupled

or not with formal proressional education. It is the sense

of direction in the pre-understanding of the case which ac-

counts for the pre—selection of the relevant issues. And it

also accounts for the pre-selection of the norm or pool of

norms because these do not appear as 2 priori necessitators

39 1n using this conceot I follow Esser but, while in
Esser's view--pernaps because he works with an ad judication
model in a complex society--the pre—understanding appears Aas
a monopoly of the third party, in my view, the parties and
their advocates bring also pre-understandings and valorations
jnto the dispute processing and these compete not.only with
each other but also with the ore-understanding of the third
party. This interaction can-eventually be more visible in a
mediation setting but is still present in an adjudication
setting. The recognition of this, however, does not prevent
me ‘from concentrating, at this point, on the third party's

pra—understanding.

Lo Consequently, the repulations needs of the case do
not constitute a law inhering in the case, the "immanent law"
of which Llewellyn speaks. Cf. Karl Llewellyn, The Common
Law Pradition: Deciding Appeals, Boston, 1960.
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of decisions for the cases that fall under the legal type |
(Tatbestand) they express but rather are selected, according

to the above-mentioned postulates and mandates, f?r the use-

fulness within the context of needs and purposes of regula-

tion that the dispute brings into being. b

The reference to common sense postulates and legal

—

wpolicies mandates already suggests that legal topoi preside

_,,_-——-—-" |
over the pre-understanding.

They are also instrumental in
carrying t

ual approxi of norms and facts.
Through them alternative solutions are further excluded and

factual relevance and normative adequacy are re-defined again
and again. A complex operation of weighing out of interests,
purposes and needs is set in motion under the orientation of
topoi which, by expressing and reinforcing fields of con-
sensus, invest the valorations with an objective outlook.

And they act not only upon the selection of norms but also
upon the interpretation to be given to concepts and cate-

gories used in these norms. As a consequence, decision or

outcome, instead of coming at the end, has in fact to be

anticipated and evaluated before a given interpretation is

relied upon. Thus, the external process reflects in an in- 0

verted form the internal process. .
In order to perform their task, topoi draw upon the full
complexity of the dispute as a social phenomenon and it is on \/
this basis that the gradual process of selection takes place. ‘

Consequently, when Luhmann speaks of the absorption of con-
— —_—

{lipt complexity as the characteristic of the legal process,

Th 1L YR YR MR BR BB DR WA RN

jmplification and narrowing of

f the
or when Fallers sSpoc
thelr
ues as the characteristic of the legal thought,
e since they seem %o imply

pre-lega

E misleading
statements are, at least, "

i i ism are
that social complexity and situational holism

e as legal as the selec-

in fact} they ar
lace subse-

or simplification that takes p

&}tra-lcgal while,

tion, absorption,

al field as much as the founda=-

-
““SEEEEEXLJ They belong to the leg

i i t them the
tions of a house belong to the house, since withou

515 B inst his
v sib e t 1d not subsi . 0 arg e a
1 - structure WO t T u a n t

) i i d to the
view on the ground that then the social 13 reduce

leE.ﬂl m‘lﬂmlts to pI‘OUOSe thab law 1n 5OCiet-S 18 COIlnl.ﬂndable

i b A . 4ithin the scheme spon-
but "society 1in 1aw" is anathema

learn-
ed here it becomes also clear that even though the
sor

& P pcess nvo ved n pro essiona specla jzation may an-
) i i 1 1 ™ fes [#] 1 P ial
ng

i pI‘ - r andling i thair pa Yy h
r ch the e unde st din o the h d rt the 1atbel' has

|2 e s pPro e in order
to bl’ml&CSnd the remlises of hi I T 33101131 attire

i i ion.
to be able to grasp the full complexity of the situatio

ere a sewhere t true that I'()IBSB on 18 best exer-
Her s el 1 is I a p 1

cised in the form of self-supersession.

i ional
As to the second question, the question of the rati

i { in mind
guarantees of the process, it is important to bear 1

do with
that the rationality looked for here has nothing to do

fol ion and
dogmatic—systcmic necessities which impose the selectil

ossible
the interpretation of a given norm as the only ones P

n th ub- ju and which, th mak e
b initio in the case S b-judice d which, therefore,
a ——

= j i = ra-
the legal process appear as value-free ( = objective

mere ability

tional). Rationality as conceived here is the
S
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to give reasons that are intelligible and acceptable within
the relevant range of inter-subjectivity.

I distinguish two types of guarantees: the justneas
constraint and the harmony constraint.hl The justness con-
straint consists in the need for the third party to reach (or
contribute to) a plausible and recasonable decision, that is,
a decision about which consensus can be built. The topoi
which preside over the pre-understanding and the gradual ap-
proximation of norms and facts are also instrumental in cre-
ating an opinion of consensus around the decision. This, how-
ever, is only possible because the decision falls within the
horizon of expectations which emerges out of the relevant

aud:'uances.ll-2

Since consensus is actualized within the horizon of ex-

M Esser, Vorverstindnis, speaks of Richtirkeitskontrolle
and Stimmigkeitswontrclle.

b2 The element of consensus introduced here does not con-
tradict the premises of the conflict theory which underiies
the theoretical framework asdvanced in the present chapter and
in Chapter III. Consensus is, in fact, a residual and very
important element since no sistuation of conflict can be fully
explained in terms of its conflict content alone. Consensus
does not carry with it either the utiiitarian idea of happi-
ness of the whole or the utopian vision of community living.
Consensus is here conceived as the minimum of social recipro-
cal understanding which must exist so that conflict may be
possible, carried out, prevented or terminated. This minimum
of consensus varies according to the different stages (or
modes) of conflict and, within the same stage, according to
the structures and processes preveiling in the stage and the
social conditions acting upon them. When the stage under con-
sideration is dispute settlement I venture to predict that
such minimum must reach a high level so that the stage can
fulfill itself. However, whenever the parties and/or the
third party use this stage not to settle dispute but rather
to prolong it, to exacerbate it or to achieve some other goal
independent of (or dependent on the non-occurring of) settle-

ment, a separate analysis is required as to their agreement,
density, and direction.
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their frustration with a specific outcome reaches such tab
but not the overarching horizon of expectations -
*It may apoear that the assumptions underlying the just
ness c?nstraint and the pre-understanding are in contradic
:?on with each other, since the guarantee of plausibility
inds its ultimate foundation in the just application of the
:o:ms that fit the case, while the pre-understanding calls
t? a valoration that goes beyond the norms. The contradic
1;n would be real if such valoration were to be governed
solely by the individual ethos of the third party, as would
Tecessarlly be the case if the legsal positivistic positi
were accepted here with its refusal to recognize the exi0:
ence of any non-illusory intermediate region between the3 .
Jective, that is, "value frec" application of legal rul o
, e
the uncontrolled irrationality of the third varty's sentjmand
L ents,

motives and i
» prejudlces. This pOSitiOl’l, however, and it
’ 3

aprioristic st
ance must be dismissed. It is my (prof
essional,

educ ﬂted] bel e
iefl that such intermediate rEgion exi sts--which
actuall ¥ does |
not lie so much between the two extremes u &
t as t

supersedes th
em at a higher level--and consists in th
e pro=-

1553101131 Educa ted ethos o the t rd rt n his ual ty
F] r hi pa ¥ b 1
q i

of holder of
8 social role or function (even when this d
3 does
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not transcend the situational or ad hoe settlng).h3

The constraint of justness 1is based on the need of the

third party to rench a plausible and reasonable decision.

In mediation such need appears in the foreground since the

principle of rgetting a little, giving a 1ittle", in order

to lead to an acceptable decisien, has to be actualized

through a process of weighing out of interests and in a way

considered reasonable by the parties. 1In adjudication this

process may be not so evident but it is still there. Be-

sides, the need has to be waged against the retaliation that

both the parties and the relevant gudiences can possibly

mobilize ageinst the dispute settler for his unreasonable

decisions through appeal and overturn, deserting of jurisdic-

tion, dismissal from dispute settling function, loss of power

Uk

and prestige.

L3 Even when the third party phrases his argument or his

justification in personal terms, such as "It is my pelief . .
this does not necessarily mean that the valorations involved
draw upon his individual ethos. fruly this is a matter for
sociological inguiry. “he use of ;ersonalistic arguments and
justifications-=-23 mueh as the use of impersonalistic ones
such as "It is pelievea oy the court", "the court finds" or
"the evidence shows'--has to be analysed in terms of the
rhetorical needs of the discourse. Besides, the surface mean-

ing of such expressions is further conditioned by cultural
postulates, social conditions and structural consistencies of

the dispute processing itself.
My argument is restricted to the recognition of the "inter-

mediate region". I am Very far from denying the role played
by the personal subjectivity of the judge. On the contrary,

I think that such gup jectivity should be acknowledged in the
overall scheme of the judge's nepeation of law", and here 1
agree with Charles E. Clark and David M. Trubek, Wone Creative
Role of the Judge: Restraint and Freedom in the Common Law
Tradition", 71 Yale Law Journal (1961) 255-276.

L The effectiveness of the constraint of justness is

negatively correlated with the sanctioning power of the dis=-

pute settler.
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The harmony constraint refers to the need on th

the third party to reach a decision that is in tun e'part N
decisions on related dispute contents. The rai%onedT;:h o
this constraipt lies in the horizon of expectations andlPe N
this level, it is impossible to distinguish it from th -
straint of justness. The distinction has to be sou htC .
level of the orientations and tasks proposed by ;uci h a? .
Eecause the latter is so complex and diversified and ot
so closely the social and cultural beams as they f o
dispute settlement context that it can support anocus .
iifferent and, at times, conflicting orientations ajzozose b5
Tnd the two constraints are differently assigned to th o
he constraint of justness focuses on the pa;ticular dem.
sub-judice, on its regulation needs, on the reasonabl isp?te
ing out of interests involved and on the plausibiljt e
outcome, leaving in shadowy background the conatitutj -
somehow, subordinate ¢onsideration of the systemic o
::itutlonal needs of the dispute processing settinga:: y

e constraint of harmony, on the contrary, focuses o
:articular setting where the processing of the dis u:: ?he
ng to take place, on the constant flow of decisio:a hla .
constitutes its past, on its bureaucratic o

or functional inte-

24
ration H’it}l other Sﬁttinﬂss ind on restric tions styles o]
’ r

L5
I even tend
flicts are nec to believe that
essary an such dir
tionship between thy d that there is a dia{ii:?zzf sgg con-
em. e

ped institutional

ambiances created by its more or less develo

framework, leaving in a subordinate position the considera=

demands of the dispute sub—judicc. This

tion of the specific
¥ exercised through the compari-

constraint is most effectivel

son of the present dispute with similar disputes decided in
the past. & complex process of weighing out of interests

takes place, not between the conflicting interests of the
dispute sub- judice, bub rather between the interest conflicts
and prevalences of this dispute and the ones of past disputes
with similar content. This 1ink between the past and the

present 1is what I mean by systemic need, the need for a mini-
mum of continuity, uniformity, and coherence so that a sense

£ identity has been tradi-
the ability

of identity may emerge. The need 0O

tionally justified by the need of predictability,

of the parties to outline in advance the range of processes

and outcomes within which the third party will operate. In
jdentity and predictability are also needed DY the

r to be able to outline in a

fact,
dvance the

third party in orde
range of processes and outcomes which the parties expect from

hich they will cooperate with him.
tends to be ambiguous and

him and within The past

in dispute processing, as elsewhere,

ferent and conflicting predictions.

ontent of the case sub- judice

gument, into com-

to support dif Under cer-

tain conditions the dispute ¢

can be translated, for purposes of legal ar

peting readings of the past.
While the justness constraint has = topic=rhetoric out-
look the harmony constraint has a somewhat systemic outlook,

CUADERNOS

CUADERNOS
87

196
87

v
b - - .
Bl o WL | o — i
“T Sas g v —_ - :



but 3 .
ut both coopor ate in the exelusion of alto t4 _
ve decisions

whieh talke place along t
¢ the processing of t i
pr - of the dispute Thi
. 3

u -
hows that these constraints do not become operativ i
HY e Ooniy

at the end, when the time for decision has come. On the con
trary, in order to be effective they have to inform the whole
process which is nothing but a myriad of sub-decisions gradu-
ally evolving into a composite structure, the macro-decision

or settlement.
This fact is of crucial importance both for

the paI‘tiES and for Sf)Clet? at 1{11"89. For the pa]’.‘tie be-
Sy

cause they d
y do not have to wait until the end of the proces
in order to retali S
aliate againat what they perceive as improp
er

i ( = L
exerclise or complete 1’31’() of the conatrain The IBSidual

consensus, the structural bargain which lies at the basis of
any dis?ute vrocessing form, even the fiercest form of ad-

judication, can be disrupted by the aggrieved party with con
sequences that feedback upon the overall performance of the -

third party an
¥ d the rewards he gets from it For th
. e society

:29 validity of the constraints along the process is also

re;:vimportant, because whenever a decision is reached the

al ant group carries with it not only this decision but
so the processes through which it was reached.

It may be ob
jected that, in the scheme presented here
]

there is no
guarantee that the two constraints will be ef

fective. The
. y are both based on some kind of residual con

sensus which
can be disrupted by any of the participant
any of the relev : S
ant audiences without incurring, in most
’ ost cases,

the Hiolatioﬂ 01 y [} e . c nsﬁquen Yy
an f mal 5 & gal rule and o tl
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without being formally sunctioned. The bargaiﬁing posivions,

are Vvery unstable

from which some effectiveness is expected,

and easily circumvented. Tnis lack of control is particu-

larly dangerous in a scheme of legal praxis that instead of
striving for 2 dogmatic, seientific or formal rational appli-
cation of 1egal rules, openly resorts to-socio—etnico—

political valorations peyond the controls provided py such

prules and DY the system itself. In order to meet this ob-

jection & few notes are in point. Firstly, none of the con-

straints advanced here 1S conceived of as absolute, that is,

as absolutely effective. only the legal philosophers of the

Enlightenmenthé thought that the strict application of the

law would provide such absolute insurance against perversion.

On the contrary, control is here conceived of as controlled

risk, a risk that does not lead to fatal outcomes jin most

cases. This conception 18 commanded DY the praxis-near

theory followed here since the everyday legal praxis does

not suffer any other kind of control. secondly, the jdea of

a dogmatic gpplication of thc law has probably never corres-
ponded--and, surely, does not correspond today, particularly
in Germanygztn a real description of the praxis of the legal

process. Extra—systamatic valorations have always peen Tre-=

Lo Montesquieu, De 11Esprit des Lois, 17483 Cesare
Beccaria, Def Delitti € delle rene, T7olk-

47 gne works of Esser and Viehweg have already been men-
tioned. Among others: Karl Engisch, Einfunhrung in das

Juristische Denken 3rd ed. stuctgart, 1YoU3 Tricn rechner,
Rechtsvhilosoohie Soziologie und Metaphysik des Rechts 2nd
ed. lubingen 1902.
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sorted to, and
2 in an uncontrolled way because never acknow

ledged. i
ae In my opinion, legal dogmatics provides us with a

8 bol
ymbo ic P ion of 1egal praxis. It is a Styl gu-
descript e of argu

ment, a rhetorical device, a specific way of phrasing legal

nrgumcnt%, of intensifying persuasion and of reaching reason-

able decisions used in countries and legal cultures which

:eredinfluenced, directly or indirectly, by the prevalent

r.onds of

ies.ha Th:h:h:::mz:dlzgal science in the XIX and XX centur-
ast note is that even at its peak the

legal dogmati
em ¢s of the Begriffsjurisprudenz, with all its

controls and i i
ts legal positivistic outlook, could do nothi
ng

4o M 11
) any i i

Ficet Dresy illﬁzzzftion? cquld be provided: two will suf

theories and dommatic ion: the different legal scientifi i

ohi i atane b E;Q;lc ulgcussiona about the ﬁis*ake nfl .

ALttt e are 9ased upon different soéfo oh_law

Sesrlate VQWquE;aln k?nds of conduct., Examnlé'nezhécal

tho oros X ~oravion: 1is it unjust ¢ 5

ERRAY L L £ or just t Y i

Snoid ko Vacatig;lcn a Swedish girl whojcame goczgzgcc -

and while there vrovcked an abortigz ;3

the belief th 5

. + at g

in Sweden"? abortion was as "legal in Portugal as it i
T =] 18

The leg B
Is the ¢ .=ne lepal-dormatic arcum :
3 onscicusnes — - rcument is chras .
stitutive eleﬁengegi ?*tlilegality k553n5354d“4rng_%iaf°1lohst
N intent (dolus, 7 YT el

2 , Jor

consciousness is missin

e (dolua, JOTSATE) SO tHAT W i
iiilzd and cansequeptlygtggieu?cJeCtlva Tegel type is 222 suchn
19d,°ng gonsequently’there is no crime (when the ori Ful-
sciousness may b s like abortion) even th ; e crime is
{ e blame ' : ough the lack of con=-
consciousness of i worthy (Mezger's the s ; on
conseiousnozs of 111egtlity Mo in clumont of intent but rath
ness is missi Seaulcs culva) so that er
consequently 2%1t2§ subjective legal tynaa;swzgg :?;h conscious-
the lack of consciozezi:me?ts of the crime are nresezztegnind
case there is a s s i3 not blameworthy bec ’ ess
(a detailed general exclusion of gui y because in such
analysi : of guilt {(Welzel's th
0 Problema d ?.Or this argument in : s eory) ?
Coimora, 1903.?On§:zengi% da Ilicitude.emJéiizgzglﬁggg—Dias’
a norm is ¢ id cond 1llustration: e e - -1
onsiderea clear rrom a “Ogmazgz ;zignggtzflon o{
. L ew only

when such inte

rpr i

ahle dﬁciSionS.p etation does not lead to unjust or unreason
OnN=
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to stop the invansion of the Nazl ter

pcrversion of the legal order that followed. Actually the

positivistic jdea of formal legality suited perfectly the

purposes of the power holders and was used by them accord-

ingly ("die lepale Revolution"), as it has peen recently

L9

demonstrated by B. Rithers.

Before proceeding it is necessary to consider briefly

another possible objection against the overall theory out=-

1ined in this section. It may be said thatb this theory does

not reflect the legal praxis in two cases at least: the mass

decisions and the jury trial. In mass decisions, such as the

mass processing of minor offenses (public drunkenness, for

instance) in lower epriminal courts, the topic-rhetoric model

is not at 21l applicable. Instead, there is a more or less

mechanical application of precise legal rules according to &

deductive model. In jury trials, the fact that the judge can=

not reach a decision undermines the whole process of the

gradual approximation of facts and norms since one of its

fundamental moments, the anticipation of possible outcomes and

uslepung: Zum Yandel

49 pernd Ritthers, Die Unbegrenste A
in Tabingen,

der Privatrechtsordnung HationalsoZldllSMUS,

1968. However, neitner Ructhers nor 1 woula make positivism
as such, as a legal theory, the scapegoal for the surrender
of the law before Wwholesale terror. Perhaps as important was
the conservative jdeology and the ¢class consciousness of the
legal profession throughout the Weimar Rerublik. (CI. Franz
Neuman, The Democratic and the Autnoritarian oscabe, Glencoe,
111., 1957) ctually, after 1933 the courts were ied to act in
such a way that contradicted some basic tenets of legal positi=
vism. (Cf. Rithers, 111 r., and 137 £f.) What this shows is
that all possible lepal controls are too weak before totall-
tarian domination because the emergence of such domination in
jtself is already proof of the major failure of major controli.
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tho propgressive e :
e exclusion of the least reasonable ones
’

cannot be actualized

As to mass decisi
sSlona
. the objection raises, in fact, the
much broader issue of th ,
€ computerization of dispute process
- F]

a topic whose disc 5
3 uss '
ion lies beyond the scope of the present

study. The followi
owWln,
&, however, must be said. Firstly, it
r

will be seen below
that
al my sociological (as opposed to legal

philosophical) t
) treatment of topoi allows for variation and
== an

consequently f .
¥ for slinablons 4n which the topoi are 1
—— 853 uUse-

ful or in which
they a z
¥ appear in a recessive form. Secondly
!

this variati
ion, however
s Cannet inel -
ude situations i .
L in which

topoi are total
2P0 1y abs
¥ ent because the praxis of the deducti
ve

model contradic
ta the theOl"_\r r i =
—=—=0ry of the deductive model and we

are her co xi er -
e ed th than
ncern with Pra 5 ra with thBDIY That
i.‘]’ the major preml Pon tion is
which deducti
h s5es u based cannot

be reached by the Same pI‘OCes thr h which t e ied
3 oug Whic: hey ar E-le .

They are obt
ained thro
ugh eXtra-systemic pre-understanding
hl=F ]

through socio {
-eth
ical valoratjons in which topoi pl
R ay an im-

portant role [+
. Conseque
Quently, the mechanical character of ¢
er-

tain forms
of legal
g Process jg often the mere surface ap

pearance of a d
eeper .
reality of congealed rhetoric Thi
. 3

1 P i i f a 1 Q=
also e in why T ti
X a s whene er the automation o the 1
1 v ga pr

cess has been t
ried, it
’ tends to center around areas in which
c

socio-ethical
valorati
1O0N3 are widely accepted and thus
. per-

suasion can be taken for gr
anted
The Jury tri ' . : o
al is ha.‘sed
on i i
a flctlon, the ficti
on that
th dge has not reached & decision for the case when h
e judg n he

L 1L 1L 1L OL 1IN WN AW

gives the instructions to the jurors. In reality, however,

ecided the case for himself bvefore

the judge has often—times d
h he has reached through

the instructions. His decision, whic

rocesas of gradual approximation of

the same topic—rhetorical D
norms and facts along the dispute processing, he has now to
suspend in order to jnstruct the jury. In other words, the

judge deassembles his own decision into its constitutive ele-

to hypothetical statements, and

ments, converts them in
phrases them in legal terms. And even though the instructions
refer only to the law applicable to the case, 80 the fiction
goes, in reality they oftentimes carry with them decisions

over the relevant facts or, at least, hints about such deci-

and all this material may be consciously or uncon-

cated by the judge to the

sions,
sciously communi jurors. Conversely,
the jurors do not wait for the instructions of the judge to

initiate their own process of approximation of norms and
facts. Such process has peen going on since the first day of

triel. The instructions are & cepemony aimed at preserving
and reinforcing the prestige, the superiority, and the privi-

leges of the legal profession which the judge represents.SO

50 The fiction involved in the instructions performs the
r of the

social function of focusing the democra
jury trial on the division of lawpor that takes place in it.
In fact, such character, which js real, lies neither in this

division of labor nor in the fact that the defendant 13 judged
It lies rather in that

by his peers (in fact, he parely is).

the jury trial allows for 2 fair competition pbetween the deci-
sion of a professionsl pureaucrat and the decision of a Eroup
of common citizens. The reason why the democratic character
of the jury tpial has not been focused on this fact--which has
become so evident in recent political trials in the United
states--is that this would be too threatening to the legal
profession and to the bureaucratic well-being of the law

Establishment.
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I
will now concentrate on some of the sociological im

plications of the discussions so far in the present secti
2ction,
It i K i
is said above that there is variution in the usefulness

and in the visibility of topoi in dispute processing. Am
A ong

the many factors that may account for this variation I want
to isolate the relative scarcity of written and precise legal
rules. It has been suggested that the main reason why
throughout the Middle Ages the fovoi were so widely used in

i
Ppu pPro ssing lies in h scarc ¥ 1 gﬂl rul t
dis te ce the +3 1Ky v of e es3 a

the time .51
No comprehensive codification movement had taken

lace v W W t
P mainly because the political power was too unstabl
e
and to i
o decentralized and because the legal profession had
r a
not y v wr a
et developed the skills to rite down precise legal
4

rules iol.lulatec‘l in general terms. This 3uggl’-5t10n has le
d me

ma h pOt 31 of udj' : I o her
e in he 3 m, st n a socilet W. g no

od
fica ion ovement has taken plac e, where the pol
c i cat m itical

power i
8 unstable and decentralized, and where no legal
pro-

Tession i
exists, one would expect a scarcity of preci
se and

genﬁ a ega es E
and’ consequent [+ opo
ral 1 1 rul ¥ a wide use rt
[} 1

in dispute processing.
The 1
egal rules, both by their origin and their struc

ture, te
3 nd to establish definite boundaries between what j
is

le al a what 8 a or = the ¢ n ary tooo
4 nd h 1 1lleg 1 a legal. On h ontrar i
1] C_" -3

inve
1lve valorations that discriminate between the Just
st and

the un
Just, the reasonable and the unreasonablle, the right
’ 1g

and the wron
E. These boundaries, however, are much broader

51
Cf. Elsener, "Keine Regel" passim
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and more ambipguous than the ones made possible by more

precise legal rules. As & result, the legal proceas builds

upon a tension between the tendency to narrowly defined

either/or options and a tendency to a full consideration of
all the ripghts and the wrongs of the situation. The way in
which this tension is resolved or expressed depends upon the
particular terms of the dialectical relationship between

topoi and legal rules in the legal system under considera-

tion. In view of this I will suggest that the wider the use
of topoi (and the greater the scarcity of precise legal rules)

the greater the tendency for the dispute processing to follow

a mediation model rather than an adjudication one.
Related with this hypothesis there is another one which

draws upon enother aspect of the dialectical relationship

between tovoi and norms. Norms tend to confer autonomy upon
the legal system--to setb it apart from other aspects of the

social system--in terms of its normative structure, specialize
language, professional operation, bureaucratic organization,

and decision output. On the contrary, tovoi and the complex

socio-dhico-political valorations that characterize them tend
to blur all the distinctions between the legal system, and
a1l other (ethical, political, economic, educationd, etec.)
sub-systems within the social system as a whole. As a result,
a tension develops within the legal process between the tende)
to 8 self-contained identity and the tendency to self-abandon

ment in the whole of the social system. Again, the terms of

this tension depend on the terms of the dialectical relation-
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ship between topoi and norms. I suggest that the wider the
use of topoi in dispute processing the greater the tendency
for the actualized legal process to intermingle with oth
social processes, :
In the discussion about the constraint of justness and
the constraint of harmony these were seen as distinct and
complementary. In fact they tend to be distinet when used
bi t?e Judge. When, however, the parties appeal to the con
straint of harmony one has to allow for the possibility that
the particular formulation of such appeal is chosen for its
rhetorical impact while an effective exercise of the con-
straint of justness is what is aimed at in real terms Th
two constraints were seen as complementary while in fact t:c
may contradict each other in perticular instances as, for ety
" L ' K=
ple, when they point to two opposing directions in which
dispute content can be considered. The resolution of this
:onrllct cannot be solved a priori. It depends on the rela
ive power positions of the two constraints in the dispute
pro?essing contexts. The sociological enalysis of the;e
positions is of crucial importance for the adequate unde
::anding of the legal process. Many factors can accountr;
e relative distribution of power between the tw .
: o constrai
::re I will consider the relative bureaucratization and r:nts.
er::i:::lization of the dispute processing and the relat:va
eness of sanctions for the violations
N of the con-
raints. In a non-bureaucratized non-professionalized dis-

puta proc 3 g 3 (o] t
J e re i i
r es531n context th -] ec tlvenes (o] both constraints
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f them--on the re-

-more or less3 equally for both o

depends-
igs representativss, or the

taliation that the parties,
perceived violation.

group as a whole can mobilize against

When the dispute process
jzed new types of sanction

ing becomes pureaucratized and pro-

s are added: the formal

feasional
ssnctions applied by the pureaucratic hierarchy and the in=-
formal sanctions applicd by the legal profession, particu~-
larly the legal scholars, and particularly so jin the civil
countries where they often control, directly or indirectly,

and the prestige o
o be very effective but they

law
f the judges.

the promotions, the powWer,

Both types of ganctions tend b

e unequally distributed by the two constraints.

also tend to b
They tend--particularly the sanctions apolied by the bureau-
eratic hierarchy which tend also to be the most effective of
all--to concentrate on the effectiveness of the constraint

In view of this I suggest
nalized the dispute processin
int of harmony to prevail

that the more bureau-

of harmony .
g the

cratized and professio
greater the tendency for the constra

over the constraint of justness.

iv. 2.4 The reasonableness test. The parties as

Interstitial judges.

Gluckman has to be credited for having introduced in
52 This

v the idea of the reasonable man.

legal anthropolog
rsals of the law and conse=

jdea is probably one of the unive

sideration can be of crucial importance in re=-

quently its con

5e cf. Gluckman, Judieial Process, passim.
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covering for the legal scientific analysis the neglected
similn?itias between the processes of law in simple and in
complex societies. Upon such basic similarities the analysis
of more obvious differences will acquire new signiricunc;
when focused on the variations in the application of the
reasonable man standards according to society or type of
social relations. Among the Lozi, a status oriented society,
the standard is differently applied to people with different
statuses. In this society, whenever the litigants are in-
volved in multiplex relationships (relationships which serve
many interests), the standard applies to them not in terms of
their right-and-duty bearing personae bui rather in terms of
their total social personality. In view of this it is of
crucial interest to inquire how the standard works in a con-
tract oriented society and in uniplex relationships. The
potential of the standard for comparative purposes is enhanced
by the fact that in spite of much variation it is still posa-
sible to advance a less than formal definition with general
validity: "the reasonable man", says Gluckman, "is more pre-
cisely the man who conforms reasonably io the customs and
standards of his social 1,:cra:i.t'.:i.or;“.53 One could also say that
the reasonable man is the man who acts and judges in a way
that, in a given community and in a given situation, is con-
sidered expected (normal aspect), just (normative aspect),

and within
the normal capacities of knowledge and evaluation

53
Cf. Gluckman, Judicial Process, 129.
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(imputability aspect). The introduction of the normative

aspcct may be aaid to contradict the use of the standard by

the Lozl to evaluate unlawful conduct, e.g. the conduct of
adulterers, thieves, ete. In these cases the Kuta members
operate with their stereotypes about the ways in which sucn
wrongdoers act and judge, and on this basis they check the

evidence and rcach judgments. Meeting the standard leads

to conviction rather than to acquittal. This, however, does

not in fact contradict the operation of the normative aspect,
since the latter is here conceived of as a close range norma-

tivity covering the normative needs of the behavior as a
social role and leaving aside the position of such role in

the overall hierarchy of social roles as it is defined and

that is, by the groups with
It

evaluated by the dominant groups,

power to impose their particular norms as general norms.

{3 in this sense that Gluclman speaks of "norms of miscon-
duct"su and that it is possible to say, without contradict-

ing oneself, that the defendant acted as a "reasonable adul-

terer" (as an adulterer should) and because of that will be
condemned by the Kuta.

S.F. Nadel criticizes Gluckman for having “"made too much

of a principle so basic that indeed it may be taken for

54 cp. Gluckman, Judicial Process, 129. The concent of
norms of misconduct finds a new realm of application in the
recent studies on delinquent sub=-cultures. Moreover,
Gluckman's idea that the stereotypes atout Wrong doing will
have an effect on the real actions of wrong doers (137) is
substantiated by the secondary deviance theory and the labelli:
theory as they have been developed in the field of criminolopy
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granted. . . . /The judges/ administer the law so that it may
conform to what is lawful: Wwhich is surely something one can
take for grantcd".gS That is, if to act rcasonably means :;_
act according to custom, then the standard does not add any-
thing to the norms as they are applied in gpecific cases.
Nadel also argues that since Gluckman only deals, broadly
speaking, with civil law cases (land disputes, matrimonial
and domestic dispute, a few property cases, and the like),
"where everyone concerned would ab initio plead reason or ac-
cept it as a valid yardstick", nothing is known about the
appropriate judicial process in the case of grave erimes and
accusations, such as homicide, assault and witcheraft, had
the Kuta jurisdiction over this matter. And Nadel feels con-
fident to guess that "the Lozi would, in these situations,
discard their guiding fiction of 'reasonable man' for the
sharper dichotomy of things simply lawful and unlawful, per-
mitted and rorbidden“.56
As to the last objection little more can be done than

to oppose one guess against another. The best guess is the
ona.that invents reality in a right way. And if the way I
have been proposing along this chapter is the right way I
would then rightly guess that Nadel's guess is wrong because

the norms in which grave crimes are defined only apparently

55
S.F, Nadel, "R ) )
Africa (1956), léoil?je?iggl?nd Unreason in African Law", 26

6
5 S.F. Nadel, "Reason", 167.
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apply in a clear-cut way to particular cases. As a matter

of fact they allow for wide regions of penumbra and ambi-

guity, since 211 of the gravest crimes can, at times, be

committed by reasonable men and with reasonable motives (self-
defense, necessity, reasonable mistake, etc.). If the ap-

plication of such norms appears more clear cut this is only

because the horizon of expectations upon which the standard

of reasonableness 18 based is mere nNarrowly and more speci-

fisally defined. Consequently, the reasonable man test can-

not be opposed to the " gharper dichotomy of things simply
jawful and unlawful" since this dichotomy only becomes sharp
on the condition that the test has been applied.

Nadel's first point of criticism is both more serious
in its own terms and easier to dismiss in the terms of the

theory proposed here. In my opinion, the reasonable man test

cannot be rescued by the assertion that, in fact, it is not

i{dentified with the customary nOTMs, thet it allows for ranges
of "leeway", and that it refers to the "upright man" rather
than to the "customary man", thus having a specifically dyn-
gmic dimension. Conversely the reasonable man test cannot be
damaged by the assertion that it commands nothing that is not
already commanded by custom. I have been arguing that, with-
in the dispute processing context, it is much more profitable
to distinguish normative standards according to their func-
tions and their operative positions in the legal process

rather than according to their normative contents. The fact

is that the reasonable man test and the customary norms per-
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form different functions and operate in different ways. The
test is a tonos, an instrument used by the third party to ap-
proximate the cuctomary norms and the facts sub-judice. The
question "what (and how) are the customary norms applicable
to this case?" is subsidiary to another gquestion, which has
to be asked and answered in advance: "How would I, a judge
of “he Kuta and a reasonable man, have acted if I were in the
position of the party (or defendant) at the time of the con-
duct?" This question establishes a range of alternatives
through which the customary norms are set in motion and in

Specific directi s whi
directions whicn are not commanded by the norms

themsel L i
ves. By limiting the 1 i 5
ki iting the functions of the reasonable man

test to check evidence znd toc be = bas

s {or decisions,
Gluckmen, in a sense, legitimizes Nadel's criticism, since
Such functional characterization neglects the rhetorical po-
tential of the test, its function as a2 way in which legal
Arguments can be persuasively reached and phrased so that
the judge can understand the case and make it understandable
to the audience,

If Nadel's criticism seems to miss the point, there are,
however, aerious_?bjections that can be raised against
Gluckman's treatment of the reasonable man test and, ulti-
Mmately, against the treatment of the test in traditional
Jurisprudence which Gluckman reflects. I will ;rgua that the
lawyer's aporoach has imposed unwarranted limitations upon
the test and, in consequence, a relevant portion of the many-

s = %
lded potentialities of the test has been left unexplored
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Two limitations will be considered hers: one referring to

the other referring to the
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the actions covered by the test,

persons in charge of applying the test. The two limitations

are, obviously, interrelated but they can be dealt with

separately.

As to the first limitation, the reasonable man test has

been traditionally conceived as covering solely the past ac-

tions of the parties, that is, the actions that took place

before the dispute processing context was set in motion and

which constitute the relevant factual content of the dispute.

This has been due to an underestimation of (and to a lack

of sensitivity to) the procedural normativity of the dispute

processing in itself. Such an underestimation is to be re-

proached, both to the civil law system, and the common law

aystem, because the latter has emphasized the legal process

as the ground out of which substantive normativity (norms

of decision and norms of conduct) emerges, rather than empha-

sizing it as a process. When, however, the latter focus is

brought to the foreground, it becomes eclear that as important
is the application of the reasonable man test to the present

actions of the parties, that is, to their procedural moves

and, in general, to their behavior within the dispute pro-

cessing context. The third party has his own standards or

stereotypes about the ways in which a reasonable party (or

his representative) should proceed and behave in a process

of the type which is being used in the processing of the

particular dispute. He evaluates the procedural conduct of
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the partios against this standard and the emerging judgment | rather than being an unlimited void
» - ’

13 instrumental i the approximation of facts and norms and
in the organization of a strategy of justification. The im-
portance of the result of this test as applied to present
actions in the process is potentialized by its eventual feed-
backing upon the result of the test as applied to the past
actions of the parties: "unless reasonable grounds are pro-
vided, it is doubtful that someone, who is acting unrcason-
ably in the processing of the dispute, has acted reasonably
in the past, as he claims to have", Thisz feedback can be=-
come very strong, since, while the person who acted in the
past is for the third party--particularly in complex societies
=-a hypothetical agent, the person that is acting in the pro-
cess is a real agent and this solid reality is played against
an elusive hypothesis.ST
Whenever the settlement of the dispute involves the

selection of one of the parties for some future action, e.g.
the custody of a child, or the selection of a specific mea-
sure to be imposed upon one of them, e.g. a suspended sentence
versus jail sentence, it is possible to conceive that the
reasonable man test also applies to future actions ("will
this particular person perform the necessary action as a rea-

sonable man would?"). This is possible because the future
’

57
In criminal cases and agai
i gainst what the
:gg:;et?e behavior of th? defendant in court ma;a;ei:tbggﬁz
g ot ac?ggzga:ﬁ factor in assessing the past conduct of which
e an whatever evidence can be obtained by other
M balieszegh;: ::;ch ;hihjudge can legally resort to)
some o e features of class j i :
ultimately be explained by the differential abi;iggszéc:hzan

partics to meet the j [
Sotavios 1n st judge's standards for the reasonable man's

range of alternatives extrapolated from a limited past. 1In

view of this it is probably more precise to say that in these

cases the test operates in relation to past actions but the

evaluation is invested with a specific, future-oriented

direction. Be that as it may, it seems to me that it is pre-

cisely in these cases that the operation of the test in rela-

tion to present actions becomes more crucial. Whatever con-

nections are established between the past and the future they

are mediated by the actions in the process (in which such
connections take place), that is, by actions that are auto-
nomously necessitated by the process and are not, in their
structure, directly related either with the content of the
past or with the expectations of the future. The failure to
recognize these mediations and feedbacks--and, thus, to

recognize and supersede the limitation that the traditional
jurisprudence has imposed upon the reasonable man test--has

the consequence of leaving uncontrolled the impact they pro-
duce.

The second limitation, the one referring to the person
applying the reasonable man test, is still of farther reach-
ing consequences. Traditionally the application of the test
has been conceived as an exclusive prerogative of the judge.
This conception is due to the lawyer's approach and its built-
in bias to focus the legal process through the judge's parti-

ecipation. Once this bias is controlled it becomes apparent

that the test i1s also overated and applied by the parties.
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Aotunlly, a competition takes place between the application
by the Jjudge and the application by the parties, the result
of which becomes reflected in the final outcome of the dis-
pute processing. Two structures of competition can be dis-
tinguished, one of direct and the other of indirect competi-
;ion, according to the facts covered by the test. Direct
competition takes place when the same (past, present, and
future) actions of the parties are evaluated both by the
parties and by the judge against the same standard of reason-
ableness. The first pressure the process exerts upon the
parties is that of need of adaptation; the parties have to
adapt to the rules of the game and to the performances ex-
pected of them. Once the test is recognized as an important
topos of the dispute processing, the parties tend to evaluate
their actions (and those of their opponent) against the test,
and then either they feel the need to manipulate the evalua-
tion so that their actions appear as the most reasonable (and
those of their opponent as the most unreasonable), or else
they are deeply convinced that their actions have in fact
been the actions of a reasonesble man. In both cases the
arguments will be phrased and organized in terms of the test
and the fulfillment of its requirements. This evaluation and
this formulation will be played, along the processing of the
dispute, against the judge's application of the test. A
reciprocally conditioning process takes place and, as far as
the judge is concerned, such conditioning can assume two dif-

foren i
t emphases according to the circumstances: the judge

26 CUADERNOS
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may have the performance of his role facilitated by being

able to discuss the dispute content on familiar uaormative

gréunds and to organize his justification according to a

strategy accepted by all participants; or the judge may be

constrained to the extent that the application of the stan-

dard by the perties 1imits or prevents the consideration of

jssues or justifications that, from some point of view (for

instance, public policies to be adopted), should be considered

and be paramount. Gluckman gives an jllustration of the first

type of emphasis in Case 1lj3+ The Case of the Violent Coun-

cillor:

Saywa had elaborzted an account of his
witnessed actions--dragging the defendant,
seizing the whiop, picking up the stamping
pole--to make it appear as if ne had tried
to stop the Tignt, and thus behaved as Te-
quired by his roles of citizen, headman
and councillor. This story was also in-
tended to cover up his gross failure to
summon & villaae—councll to judge on the
quarrel. In short, Saywa accepted the
seme norms as the judges and used them
in his prooably 1ying snatement to make
his behaviour avpear reasonable. Hence
the judges were able to cross-examine
and expose him and give Jgﬁgment against
him, by these sameé norms

Gluckman, influenced as he is by the traditional treatment

of the reasonable man test, analyses this case solely in terms

of Saywa's producing materials upon which the judges can draw

in order to apply the test., In fact, what we have here is a

competition between Saywa's evaluation and the evaluation of

the majority of the judges. This alternative view alone can

= Gluclman, Judicial Process, 91.
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ame test to the parties. The

explain the conditioning process that took place as it is judge when he applies the s

expressed in the last sentence of the above quotation. As parties use the test %o select & particular third party, to
far as such process is concerned, Gluckman emphasizes only A choose &Nong alternative 1ines of arguments and formulations,
e facilitatlon of the judges' role. Nothing is said about to organize the parguining stratesy {n the shaping VP of the
poseine BERRE (—— created for the judges bY "processable" object of the dispute (the definition of the

relevant igsues), to predict the result of certain procedural

choosing to organize and formulate his defense in terms of
1evels of collaboration with the other

the reascnable man test. defd
t moves, to efine the

pdrty-and with the third part
e a priority 1ist of possible ocutcomes,

Indirect competition tak
es place when the test is applied ¥ Bens . prDCBSSing o e

to diffe i ;
rent actions by different participants in the process. aispute to organiz
’

and to act according to jt. Most of this has been neglected

The judge applies the test to the past actions (the dispute
est of reasonableness

in the traditional treatment of the t

content), the present actions (in the dispute processing)
’
{ the analyses of the legal process

and the fut 3
ure actions (expected future contributions) of the and, actually, in most ©

p::zies’ discriminating among the different roles held by the as a whole. The consideration of the social past of the
ZEen es at different times. The parties, as we have already third party runs against the fiction of the formal rational=
but lhiip:is:hzuzj:tiiot:h:iztoi:dactions (direct competition) ity of the pureaucratized dispute processing and, accordingly,
judge {indirect-;om S present actions of the the lawyer's approach to the legal process tends to eliminate
petition). The past sctions to be covered jt. A tension develops then between this approach and the

are both the actions of e 4 ige have been conduc
the j i ducte
e judge as a orivate citizen or d 5 Gluckman
o] r of some social rol i i
holde e and his actions as a judge, his .

+sn though he acknowledges paving tried and failed

past dec
isions. The present actions are the actions of the himscif, ©¥S
nts by particular judges to their

judge in th
e particular dispute processing setting in which ugo relate 8 series of judgme

personal histories, characters, circumstances and social posi-

the pa .
parties participate. The past social actions of the
"general 1mpresaions“:

tions", still gives us some

udge
judge are evaluated against the standards of the reasonable
one judge who has had much trouble with

holder of the r
e
s levant social role; the past and present
udicial actions are e nhis own children tended to b
valuate - o 2 ended to be severe on
ted against the standard of the ouths who had come into conflict with
their eldars,'and to place disproportion-

reasonable judge. The
. arties!' : 5
P es! objectives in applying the ate blame on them &3 against other judges.

test to the judge
judge are obviously different from those of the
59
cf. Glendon A. schubert (ed.) Judicial Behavior:
d Research, Chic;go, 190l .

a Reader in Theory an
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But both Gluckman and other behavioral studies concentrate
their focus on correlations between social attributes of
Judges and the judicial decisions. They neglect to consider
the impact of such attributes upon the behavior and attitudes
of the parties towards the dispute processing, upon their
selection of a third party, when such selection is left to
them, or upon their arguments in the process. and the ways
in which this impact upon the parties feeds back upon the
Judge's behavior should also be analysed. When, for instance
& catholic judge is considered by the parties in a contested '
divorce case as having an unreasonable anti-divorce bias,

how does this affect the selection among different procedural
strategies in terms of issues to be raised, arguments to be
formulated, outcomes to be predicted, etc.? And whenever
such judge perceives that such test has been applied to his
social being how does he react in terms of his own strategies
arguments, and justifications? I argue that the answer to ’
this type of question is fundamental to understand the in-
ternal dynamiecs of dispute processing both in a bureaucratized
and in a non-bureaucratized setting. I also recognize that

in am i
ass society, without an adequate information system to

coun
teract the tendency toward anonymity, it is conceivable

o0
Gluckman, Judicial Process, 322.
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the social past of the third party. This, however, cannot

be extended to the judicial past and present of the third

party. As to the judicial past, both the written records

and the folk knowledge developed among recurrent part{bipants

(advocates, court clerks, ete.) will provide the parties with

materials to be evaluated against the test. As to the judi-

cial present, the reasonable judge test will be even more

easily applied, the results of this epplication having, to my

mind, a particular impact upon the parties' choice of the

level of collaboration with the judge.61

In both direct and indirect competition feedback mechan-

{sms take place between the judge's end the parties' applica-

tion of the test of reasonableness. That is why I come to

the conclusion that, at least as far as the operations of

this test are concerned, the parties are interstitial judges

in the processing of the dispute. The presence of & third

party, which in a sense potentializes the partisanship of the

parties in the process, leads them also to act as a third

party in the dialogue betwoen the dispute settler and the

perceived needs or demands of the process itself. The fact

that the parties are interstitial judges helps to clarify the

reference made in section IV-2-3 to the constraint of just-

ness and to the parties' ability to check the reasonableness

of its exercise (and to retaliate against the unreasonable

ol , recent illustration of such impact is probably to
be found in the widely publicized Chicago 7 trial.
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exercise) by the judge even before the processing of the
dispute comes to an end.

The role of the parties as interstitial judges, when
gnalysed from a sociological perspective, must be converted
into a variable and correlated with other variables. I sug-
gest_that the impact of this role tends to increase as the
dispute processing becomes less deminated by formal legal
rules and more dominated by topiec-rhetorical reasoning. I
also suggest that. .the impact of this role increases when the
dispute processing moves from an adjudication model to a
mediation model. This, however, must be true only teo a cer-
tain degree because in certain forms of mediation the third
party tends to cease to be the central figure of the dispute
processing and when this happens the role of the parties as
interstitial judge loses functional objective. It may evén
be said that in such cases the role of the interstitial judge
is played by the third party himself. As to the actions
covered by the test, I suggest that the more bureaucratized
the dispute processing becomes the more difficult it is for
the parties to focus the performance of their role on the
ascertaining of the social past of the judge.

IV-2-5 The exolicit and the implicit issues. The

object of the aisputs as tne result ol a

barpaining process.

To fix the object of a dispute is to narrow it down.
Th
at 1s exactly what the legal process does in defining the

dispute content to be processed. It is not in this broad

nen
s0, however, that Luhmann speaks of the absorotion of

CUADERNOS
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social complexity by the legal process or that Fallers speeaks

of the tension between narrow legalism and moral holism and

of the narrowing of issues as a necessary characteristic of

5 . . 62
law to reach sauthoritative adjudication (yes or no decisions).

The assumption underlying these theories is that the dispute

or czse has some natural contours out of which the legal pro-

cess carves the content to be processed. This assumption is

either wrong or trivial. Tt is wrong if it is thought that

such contours can be establisned by resorting to a criterion

that is, on the one hand, discriminatory enough to enable 2

dispute to be distinguished from another dispute and, on the

other hand, encompassing encugh for such distinction to be

made before any specific persvective of analysis (ethical,

legal, political, etc.) is applied to the dispute. I don't

think that such eriterion can be found. The assumption is
triviel if it is thought that the natural contours of the
dispute are, after all, determined by its social implications

because, in such case, one is forced to conclude=-when this
eriterion is pursued to its logical consequences--that every
dispute, even the most microscopical one, involves, in one

way or the other, the whole fabric of soziety. Ir it is so,

as I think it is, then it does not make sense to define the

narrowing of issues as a specific characteristic of law be-

cause all other fields of social action, be they politics,

ethics, or economy, have the seme characteristic. The rele-

< ¢f. Fallers, Law Without pPrecedent, 109.
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vant question is then how these different flelds proceed in
narrowing (or better, in selecting) the issues of disputes

tc ba processged by them. Their different ways and results
can eventually become the best criterion to distinguish them.

This line of inquiry is not completely free from dangers.

It can be lightly assumed that the selection is a one-way
process, that whatever is selected is from then on to be con-
sidered in isolation from the totality to which it previously
belonged. On the contrary, in light of the discussion in
section IV-2-3, it is clear that such totality (or social
complexity) is present, not only at the cutset, but also
throughout the processing of the dispute. The selection that
takes place is commanded by the needs and purposes of the
legal process, but the evaluation of the selected issues is
only made possible by an implicit and parallel evaluation of
the non-selected issues. A dialectical relationship exists
between the totality and the selected parts, between the rele-
vant and the irrelevant issues. This process is best illus-
trated in the operations of topoi and, particularly, in their
interaction with legal rules. The narrowing of issues is the
result of the gradual exclusion of alternatives, and not vice
versa. On the other hand, this process, though gradual, is
not uni-directional (from breadth to narrowness); it is like
a body without back and covered with eyes and its overall
movement is commanded not by some internal logic of body
structure, but rather by the struggles that take place inside

and outside it. Along the processing of dispute shifts of

T T T I I I I T I T AT

direction are possible and common and new directions may lead
to new inguiries into new issues. Consequently the narrowing
as much as the broadening of issues is a characteristic of the

legal process. And the key to a deep understanding lies in
the explanation of this dialectics.

Such explanation can be most profitably tried through an
analysis of structural interactions between the participants
in the dispute processing and between them and the relevant
audiences. At any given point of the process the selection
is a product of the needs and purposes of the processing and
of the ways in which participants and audiences accommodate or
react to them. In previous sections I znalysed the partici-
pation of the parties in the constraint of justness and in
the constraint of harmony and their role as interstitial
judges in the application of the test of reasonableness. This
helps to explain why the contribution of the parties in the
fixing of the object of the dispute is not limited to their
bringing the dispute to the third party, thus setting the dis-
pute processing context in motion. Along the process and
through allegations and motions, gestures and postures, words
and silences, each party tries to raise the issues to intro-
duce the facts, to advance the directions and evaluations
that best fit its purposes. Each party tests his strategy
against his opponent's and both accommodate or react accord-
ing to the needs of the moment. They are, however, involved
in a "trialogue", not in a dialogue, and their actions and

reactions are often less due to those of the opponent than to
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the stratepy of the judge himself. The neutrality of the
third party is a myth, more useful in certain times and situa-
tions than in others. Relative impartiality, when it exists,
is the result of a balanced view of the different interests
involved. The interests of the parties are never the only
ones involved. Besides them, there are the personal inter-
ests of the third party, the interests inherent in the role
performed by him, and the interests of the relevant audiences
to whom he looks for rewards. All these interests are sub-
mitted to a complex weighing out cperation. In light of its
result, the third party organizes his own strategy. It is
probably useful to distinguish two situations according to
the interests that dominate the third party's strategy.

On the one hand, the dominant interests may be predomin-
antly external to dispute processing in whieh case the strategy
is typically aimed =t satisfying external audiences. To the
extent that the third party is also part of these audiences
he may become their representative in the dispute processing
especially when their interests are particularly pressing.

An illustration of this can be found in cases 7, 8, 9, and 10
decided by the Lozi Kuta and which Gluclman introduces in the
following way:

The Kuta may have before it a different

kind of case which compels it to widen

the field of its enquiry. The Kuta is

not only a judicial forum but also a

council watching over the pudlic inter-

est in land, in schools, in prices, etc.

ete. A d*snute may ralse a questlon of

public policy: the nuta will then speak
as a legislative and administrative
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council and enquire into any issue,
tgourh as a court it should only6
punish offences against the law.

n
In case 10 (the case of the quarrelsome teacher) "the suit

over the goats raised the whole problem of the school's posi-

tion in the community and that had to be safeguarded. The

tcivil suit! over the goats included & 'criminal trial' of

the teacher".®® In these cases, the court's strategy pro-

duces shifts of direction in the processing of the dispute

and, here, this lsads to a widening of the object of inquiry
¥

in relation to the parties' proposal when they brought the
dispute to the attention of the Kuta for purposes of settle-
ments.65 From the point of view of the court members, as
members of an external audience, the dispute has social im-

plications in which the parties have no particular interest

or an interest not to be involved. The Kuta is successful

only because it has sufficient power to override the proposal

and the interests of the parties.

On the other hand, the judge's strategy may be governed
by interests that are predominantly internal to the dispute

processing context. Here it is convenient to distinguish two

situations. 1In the first situation, the judge may find, in

the course of the operations described in previous sections,

63 Gluckman, Judicial Process, 69.

o Gluclman, Judicial Process, 77.

65 imposition of the court!
In other situations the superimo r
strategy upon the parties' strategies may lead to a narrowing,
rather than to a broadening of the inguiry.
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that the outcome he anticipates as the most in harmony with
the constraint of Justness cannot be mude possible through
the kind of issues raised up until then by the parties and,
particularly, by the party to whom such cutcome is most favor-
able. He may then move to raise the necessary issues or to
advance the necessary facts and interpretations or, when such
move is not possible or convenient, he may induce the parties
to proceed in that way. A nuance of this process is to be
found when the just outcome is anticipated less in terms of
the just weighing out of rights and wrongs of the case than

in terms of the just reaction of the parties to the decision.
This is illustrated by the Lozi courts which, according to
Gluckman, move to widen the scope of inquiry when they antici-
pate that the rececnciliation of the parties is the best pos-
sible outcome of the dispute processing. In the second situa-
tion, the judge's strategy is governed by his interests as a
dispute settler or by what he perceives to be the needs, limi-
tations and potentialities of the dispute processing context
jtself: this is the field of operation for judicial policies.
He is aware that the processing of the dispute may take direc-
tions and raise issues in which he does not want to be in-
volved either because he is unable to control or to solve
them or because their control and solution would be too threat-
ening for the survival or self-identity of the role he performs
or of the context in which he operates. Conversely, he may
want to be involved in certain kinds of issues and directions

oither because they are particularly adequate to be dealt

as CUADERNOS
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with by his role and the overall context or because the
latter will be otherwise rewarded by dealing with them. Con-
sequently, he will move to eliminate from the object of the
dispute--either by preventing their introduction or by neu-
tralizing them when introduction cannot be prevented--those
issues considered detrimental; on the contrary, he will move
to introduce issues or facls considered beneficial. The
range of manipulation is narrower or broader according to the

power relations between the parties and the judge.

On the basis of the preceding discussion I feel warranted
to conclude that the object of the dispute is the result of a
complex bargaining process between the parties, the third
party, and the relevant audiences. This seems to be true ir-
respective of the type of relations underlying the dispute or
of the structural features of the dispute processing context,
even though the extent to which (or the ways in which) the
bargaining process operate, may vary according to the circum=
stances. This perspective can be helpful in clarifying or
bringing out points of diacﬁssion until now obscured or
omitted. Two points will be touched at this juncture: the
breadth or narrowness of the object of the dispute; the dis-
erepancy or coincidence between the object of the dispute as
presented by the parties and the real dispute between them.

The question of the breadth or narrowness of the object
of the dispute is a very difficult one indeed because the
eriterion of measurement, if it exists at all, is very elu-

sive. Gluckman was the first to deal with this question in a
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systematic way. He advanced the idea that when the parties

in a dispute were involved in multiplex relationships the

Kuta tended to widen the object of inquiry because this was

needed to reach the reconciliation of the parties, the most

desirable outcome when such relationships were at stake. On

the contrary, when the dispute was between strangers, the f
Kuta tended to concentrate on narrow issues without making i
serious attempts to reconcile the parties.66 This idea can

be easily converted into a hypothesis to be tested in other
settings. It is, however, a hypothesis with a high liability
to intervening variables and so much so that it can become a
meaningless or tautological statement. As a matter of fact,
the difference in the object of inquiry between the two situa-
tions mentioned by Gluckman may be due not to the presence or
absence of a need for reconciliation but rather to the simple
fact that in the first situation, invelving multiplex rela-
tionships, there are more issues to be dealt with, precisely
because relationships of this kind are involved. This being
S0, no correlation is possible because the two variables are
not distinct; they are one, in fact. In other words, it is
not possible to derive the breadth of the inquiry from the
number of issues dealt with in the process. This number has
to be tested against the totality of issues emerging out orf
the relationships between the parties. Only with this in
mind is it possible to conceive the object of a dispute be=-

tween strangers as being broader than the one of a dispute

[
e Gluckman, Judicial Process, 67, 78.
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in multiplex relationships in spite of the fact that the
number of processed issues in the first case is smaller than
the one in the latter case. As a result, the only way to
test narrowness/breadth hypothesis is to control first for
the type of relationships underlying the dispute and then
ask under what conditions the inquiry tends to Dbe broader or
narrower. As suggested above, I propose that the range of
inquiry is determined by the relative strength of the power
positions in the above mentioned bargaining process. I also
suggest that when the relative strength of the power positions
is controlled, the range of inguiry tends to narrow down as
the processing of the dispute becomes more formalized. This
latter hypothesis is a modified version of Fallers'! ideas on
the narrowing of issues and the development of a legal sub-
culture. But, even in this formulation, the hypothesis has

to be submitted to three different correctives.

The first corrective concerns the problem of false com-
parisons. In the last chapter of his book Fallers compares
his study of the Soga of Uganda with the Lozi of Zambia as re-
ported by Gluclman, the Tiv of Nigeria enalysed by Bohannan,
and the Arusha of Tanzania as described by Gulliver. Fallers
concludes his comparison with the following proposition:

. « - there appears to be a quite clear
correlation between the differentiation
of the benck, in terms of authority, and
the legalism of the proceedings, in .the

sense of differentiation between law and
popular morality.®7

67 Fallers, Law Without Precedent, 329.
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The narrowing of the issues to be processed is precisely one
of the voints of differentiation. The assumption underlying
this proposition is that in complex societies, when the most
differentiatced benches zare to be found, the lepalism and,
thus, also the differentiation between law and popular mor-
ality-have rezched the highest levels, and that in simpler
societies, where the benches are far less differentiated,
legalism is much more inchoste but it will develop as the
differentiation incrsases. In light of the perspective I
have been presenting in this section I have some reasons to
be skeptical azbout these agssumptions. Anthropologists, bora
and educated in coemplex societies, tend to take to the field
their stereotypes about the functicning of courts in their
native countries. Cne comrion sterectype --which, in fact,
is part of the vopular moraliiy--is that in complex societies
the courts make striect distinctions bpetween wnat is legal and
what is moral. This stereotype tends to be reinforced when
social scientists read tre books written by the operators of
the legal system. The other stereotype is that in these
societies the courts are very rigid in admitting the intro-
duction of facts and issues, which represents a blunt contrast
with the accessibility and freedom of argument in the courts
of simpler societies, I doubt that these stereotypes reflect
& real or, at least, a complete description of the legal pro-
cesses in more complex societies. As to the strict distinc-
tion between the legal and the moral T have been arguing all

along that the valorations that take place in the gradual ap-
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proximation of norms and facts draw upon the social, cultural
and moral valuecs dominont in the community or, at leact, dom-
inant within the proun tnut controls the dispute proce:ssing

possible--and here the hypotneses should

*

context., It is

focus--that the gradval differentiation of the bench is cor-

related with changes in the relations between law and povular
morality but such changes do not nccessarily have to be in
the direction of the pradual differentiztion between the two.

. P
pili 'tk ; i 2 na ng of the
As to the accessibility of the court and the narrowing i

inquiry I argue that, givén the clgss structure and the

s T 3 ) cces-—
burcaucratization of complex societies, the different acce
sibilitvy of courts in complex and in simple societies 1is

e ool
cleariy seen when analysed in terms of the court fees and of

t ati andards the needs of
the adequateness of the normative stanaards to wne 3

3 > b i Y. 3 - JE
the different groups in society. 3Such difference is, however

much more ambiguous when analysed in terms of the narrowing

of the inquiry. The case perspective 1s the one usually fol-

2 i T simple so=
lowed. One takes two cases, one in a courti of a p

eiety and the other in a court of a complex society. One

then easily observes that, while in tke first court the
judpes are liveral as to the grounds of action and the partie

are free to vent their grievances, in the second court the

judges are more rigid as to the object of inquiry and the
eriterion of relevance is much narrower so that many "im-

portant" issues are dismissed from this case. When, however,
one changes from the focus on one case to the focus on the

constant flow of cases in both courts, one will probably be
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able to see that the real differonce does not lie in the kind
or the number of issaues raised but rather in the fact that,
while in the court of a simple society a piven set of issues
is raised and processed in the same process, in the court of
a complex society the same set of issues will be broken down
and the different issues will be distributed by different pro-
cesses and assigned to different judges in the same or in dirf-
ferent courts. One will thus conclude that the narrowing or
issues is only true in a case perspective and that, in view of
the structural-functional differences of "cases" in.societiev
with different complexity, this perspective may lead to dis-
torted results and is hence least adequate to define legalism.
The real question of the division of labor within the dispute
processing as a functional unit takes the place of the ra£°e
question of the narrowing of issues. d
The second corrective is that the problem of the narrow-
ness/breadth of the inquiry tends to be discussed more in
terms of what issues are dealt with than in terms of how they
are dealt with, in spite of the fact that this last focus can
shed light on important features of the legal process. Most
of such features center around three related categories:
direction, i ‘
L overa;I ::z:::::z::o:; i;esentatio?. Direction refers to
e valoration to which the dis-
::t: content is submitted. Without determining that direction
. ]
impossible to determine this content. The sense of

direc
tion is perceptively observed by Gluckman when he ¢
om-

ments on
the cross-examination conducted by the judges that
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g soon indicates the lines on which they are

"their questionin
“.68 This does not mean

formulating the merits of the case
udges reach a definite decision
that at an early stage of the pro-

ible solutions is

that the j of the case at the

outset. It simply means

re or less specific range of poss

cess a mo
o ‘the perceived regulation needs of

established according t

the case. When the parties and the judge agree on the direc-

tion to be followed they also tend to agree on what issues

and facts are relevant. on the zontrary, when; they disagree

they also tend to disagree on the
¥ considered relevant depends

on the direction relevance.
In this case, what will be finall
mainly on the relative strength of the bargaining positions

of the participants. Accordingly, the parties may be pre-

vented from introducing certain issues; OT they may be allowed

to introduce them but the judge will not consider them in the
ion upon the

decision; or they may force such a considerat

other (appesl) process.

judge in the same or in an
n of specific fact

Interpretation refers to the evaluatio
and issues as they are selected according to the overall dir-

ection of the dispute processing. Far more important than th
mere introduction of facts and issues is their interpretation

Consequently the struggle for interpre
That is why a fact or ar

tation is more importan

than the struggle Tor introduction.

{ssue introduced by one party may become possession (and wea-

It is through interpretation that cer-

pon) of the opponent.

58 ;yuckman, Judicial Process, 270.
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tain jssues are clarified at the cost of the obscuration of
othera. Clarification and obscuration are two dialectically
related functions of communication. Legal argument is no ex-
ception and so it is conceivable that, in order to reach a
given outcome, it may be necessary to clarify an issue, not
because its clarification is important in itself, but be-
cause, through it, another issue, necessary to reach the op-
~asite outcome, will be obscured. Interpretation also governs
the relative depth with which a given fact or issue is dis-
cussed. The processing of a dispute m&y.be stalled, accel-
erated, or re-directed through manipulations of the depth of
discussion. Again, the success and the orientation of these
manipulations depend mainly on the relative strength of the
power positions of the different participants in the process-
ing of the dispute. The element of depth of the discussion
further complicates the question of the narrowness/breadth of
inquiry. If in a given process few facts and issues are in-
troduced but each one of them is discussed in depth, is the
range of ingquiry wider or narrower than the range of inquiry
in another process where many facts and issues are introduced
but all are discussed superficially? It seems to me that in
order to make of the narrowness/breadth of inquiry a useful
dimension it is necessary to distinguish between its two
directions: the vertical (depth coverage) and the horizontal

(surface coversge].69

69
Sk t:gtmzﬁe this_distinction, however, it is necessary to
S aoua A e sub-issues in the depth coverage of the mai
o not autonomous in relation to the latter o
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Presentation refers to styles or aub-cultural postulates

of dispute processing and how they affect the ways in which
facts and issues are framed «nd formulated. To introduce an

issue in a frame that is alien to the style or sub-culture of
the dispute processing context may not only frustrate the in-
wise affect the outcome

troduction of the issue but also other

of the case. The requirements of presentation and the con-

straints they create for the parties are jllustrated by

Fallers when he comments on the nature and use of legal con-

cepts in Soga courts:

Such a concept has already begun to
shape and narrow the issues oy the
time the accuser reaches the court
with his complaint, for only if he
can describe nis cause in a word or
phrase that sorresvonds to a wrong
recognized by the court will the
court summon the accus$d and allow
the action to proceed. 0

On the other hand, and given the fact that the processing of

the dispute requires, in its initial stage, an operative dis-

tinction between facts and normative standards, the parties

must present their cases not as jsolated and unique phenomena

relation to a rule or its ex=

e third

but rather as typical cases in

ception. It is the typical character that helps th

party to outline the horizon of expectations and to make it

understood to himself and to the other participants. The

role of representatives, supporters and advocates is precisely

to reinforce such a character and, through that, to bend the

horizon of expectations in favor of the party they support or

T0 pallers, Law Without Precedent, 107.
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rapresent.71 The stylo and sub-culture of the dispute
processing will also condition the way? in which the typical
character of the case can be advanced and reinforced.

The third corrective te the traditional treatment of
the breadth/narrowness issue refers to the fact that the nar-
rowness/breadth of the inguiry is usually measured in terms
of the issues explicitly introduced in the process. There
is, however, no other reason to leave out the implicit issues
than the consideration that these are of much more difficult
detection that the explicit ones. They are not offered to
passive observation and recording; they have to be extracted
(and, in a sense, invented) from the logical connections of
the discourse and from the diaiectics between language and
silence to which I will refer later. The role played by what
is not discussed or not even mentioned because it is self-
evident to the participants is of crucisl importance to under-
stand the internal dynamics of the dispute processing. The
implicit discourse is the fluid out of which the explicit dis=-
course emerges and becomes meaningful. Given the interaction
between the two discourses, two directions can be distinguished
in the i ici
. ::z:u::az::c::3;:e implicit one: in the early stages

L g, when the pre-understanding of the

case, the topoi, and valorations initiate the gradual approx-
imation of facts and norms, the role of implicitness is at
work in the exclusion of implausible solutions; as the pro-

ce 5
ssing proceeds and the racts and norms become closely ap

T Tor ms

f. also Esser, Vorverst#ndnis, 140.
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proximated, that role is re-directed to the construction of

self-evidence around the selected solutions. In this respect
it is also convenient to distinguish between implicitness of
concepts and implicitness of facts because self-evidence can
be built both around concepts end around facts. The im-
portance of this distinction lies in that the factors account-
ing for implicitness may differ and accordingly different

correlations are possible between implicitness of concepts

and implicitness of facts. Tt seems to me that, while both

facts and concepts may be implicit because of shared knowledge
end agreement, concepts may also be implicit because of the

inexistence or primitive development of a legal profession

for which the formulation and explicitation of concepts might

be rewarding. Fallers has to be credited for having dealt

with implicitness of concepts in some detail. He also re-

lates such implicitness with the accessibility of the Soga law

Since the grounds of decisions are 80
1ittle spelled out, and since crucial
subsidiary concepts are so little open
to nvert statement, everything must De 5
put to the test of courtroom argument.?

Since Fallers does not make the above-mentioned distinction
he fails to recognize an interesting correlation hidden be-
hind the correlation between implicitness and accessibility,
and that is that the implicitness of concepts may, under cer-

tain conditions, lead to explicitness of facts. I would also

suggest that, under certain conditions, the explicitness of

1< Fallers, Law Without Precedent, 31lL.

CUADERNOS
87

a1 - ——— “‘“.."‘.."

Al



WU ImITITIrTImTITT ™

conc (‘.pi;.‘l maoy lead to impliﬂit“b‘ﬂﬂ ol fac ta. Such Cﬂnditiolls
refer pr‘CCiSQl}‘ to the factors accountlng for imnlit:itness
3 5

because it seems to me that these hypotheses have only the

c
hance of belng Vel'i..ied when the hﬂpllcltlleﬂs of concepts is

solely due to the absence of a legal profession On th
bs 2 e con-

tre ¥ (o]
rary, when both facts and conc:ept;s are ]_mpllclt bCCauSE L

r kn 1 e n o » P i o 1 o] b
ared owled and a eement o osite corre ations ma [}

hypothesized,

Fallers suggests t ici
e EE hat explicitness of concepts
© lncrease as consensus about the law declines", '3 I

would
add that, under these conditions, conceptual explicit

ne i
85 will lead to factual explicitness. My assumption is
that, i
» in light of the model of legal reasoning that I have

(8] £ ons = ]
il d » e u I 5 3 n on n
been ut nin consensus o disse t abou law and [+] 3ensus

ae abou a S can never be SEPaI'at.ed in the absopl
and dis nt t fact olute

terms
assumed by Fallers; there is only room for different

emphases.
Thus, I would also suggest that factual explicit

ness tends to ine
rease as the con
onsensus about facts declines

and that
s under these conditions, factual explicitness will

lead to conceptual explicitness,

The di i
stinction between explicitness and implicitness ecan

and must be.
further complicated by the introduction of a whole

range of int i
ermediate communication brocesses., The dichotomic

distinction is thus converted into a continuum along which
different degrees of explicitness and implicitness are pos-
sible. Statements can be made not to mean what they say on
their face but rather to evoke other meanings upon which the

Fﬂllor‘s’ Law Without FI‘ECEdBnL 189.
r
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interaction unfolds. This process makes possible the dis-

on and symptom, the latter being pre-
The

tinction between expressi
cisely one of the intermediatve communication processes.

third party may not express his hostility to the introduction

of a certain issue but he may send out symptoms of his feel-

ings. Failure to recognize symptoms in the processing of the

dispute tends to affect adversely the position of the inad-

vertent party. Any of the participants can evoke, through

symptoms, tne meanings favoring his claim. Whenever the role

of the third party becomes formally professionalized, it may

become more difficult for the parties to detect the third

party'!s symptoms. Based on this I suggest that the profes-

sionalization of the dispute settler tends to lead to the

proressionalization of the representatives of the partiEs.?u

T still want to make a reference to two other types of

intermediate communication processes: signs and indexes.

Both signs and indexes have a double meaning: the face mean-
ing and the evoked meaning, the latter being the relevant one

for the purposes of the discourse. But while signs are in-

tentionally used to evoke a certain meaning, indexes make

the evocation possible independently of :1.1'1':.anti.<:ln.?5 Signs

T The assumption is that only orofessionals of the same
profession can act as equalizers in the struggle for the de-
tection of symotoms. Otherwise an unbalance will be produced
which, dependimg on the power backing the third party, may
lead either to an authoritarien dispute processing or to the
parties! deserting the processing altogether. It is this un-
bulance which also explains some peculiar features of dispute
processing when great cultural differences exist among the
participants and particularly between the parties and the

third party.

75 Cf. also Perelman, New Rhetoric, 122 f.
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hive o olosed texture In the double sense that th K
a ey evoke |

npoeclfiec mounings and/or that they restrict im specif
pecific ways

the pool of possible interpretera On the contrary, and for
i ' o

the converse reasons,

indexe
$ have an open texture. We have

a sign when the dispute settler’ lacking a formal power to

summon someone to "court", seng
95 him an invitation through a |

oliceman a i
P P In *he commu“ity with the intention of evok-

ing the meaning that
L COH%equenccq might be expected

if the "invitation" {s n
ot ac
Cepted We have also a sign

WD QUCIDE Abe proceedings in Court the representatives of

the parties make a
P gesture or Wtter a word which, according to

8 prearrangement between them, Means i thei tit
ans that their constituents

have allowed them to pursue a Biven path toward settlement
path 2 ett ent.

ade and the party that opro-

duced the gesture or word did fot: aver SEAE TS aval n
o oke such a

meaning. I suggest th
i Lo brofession

al, social, or cul-

tural gap between the parties ang the third e
ird party increases

the use of indexes tends to 1n¢rea5e _— it
e use of signs

tends to decrease.

I come now to th
e second ma jop point to be discussed in

this section: ¢t
h discrepancy °r coincidence between the ob-

Ject of the dispute to be UPOCﬂssed and: & 1 4i —_—
e rea spute e-

tween the parti
p €s. This point is obviously related with the
preceding one [narrounessxbreadth £ iry)
1 o nquiry) but must be

analysed separately. The distinction béetusen the di &
e spute as
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processed and the "real" dispute is very difficult to make
but, if made, it may become very useful in the analysis of

the different functions of the legal process in different dis-
pute processing contexts and in different societies. In view
of my critique of the "natural” boundaries of the dispute,

the distinction is only legitimate (1) if it is possible to
individualize a number of instances of disputing behavior in
which the varties have been involved and (2) if it is possible
to identify, among those instances, one that has been selected
by one of the parties or by both to be processed by the third
party or (3) if it is possible, when the selected instance,
because forged, is not part of the disputing behavior, to es=-
tablish a relationship between the forged and the real dis-
pute. “Whenever a discrepancy can be icdentified it can be
analysed both in terms of causes of disputing and in terms of
purposes of disopute processing. Particularly among people
bound by multiplex relationships or by uniplex relationships
recurring over time it is likely that multiple disputing be-
havior will occur. When this is the case it is possible that
most of the instances of dispute will not come to the atten-
tion of a third party, either because the parties feel that
they cen handle them, or because there is no remedy which a
third party can provide, or still because, if such remedy is
available, it is too coustly (or otherwise dysfunctional) to

be resorted to. It 1s further possible that in this sequence,
an instance of disputing behavior occurs which one or both

parties feel adequate to be processed by the third party. In
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such ecanse the selected lnstance may not explain by itselfl why
the third party has been called uporn to intervene. Such an
explanation has to be found in the overall history of dis=-
putes between the parties. When the selected instance is
brought to the attention of the third party different paths
of processing may be followed. The parties (or one of them)
may want, for some reasons, to use the selected instance as
pretext for the intervention of the third party which can
then be led to a full consideration of past disputing behavior;
or they may prefer to restrict the intervention of the third
party to the selected instance. The third party may agree
with the parties, for the same or for different reasons, or
he may disagree with them. When =s11 participants are in agree=
ment it is proceeded as accorded; when thers is disagreement,
the processing strategy will depend upon the relative strength
of the bargaining positions of the participants.

An illustration of the agreement of all participants to
use the processing of dispute for a full consideration of
past disputing behavior is given in Gluciman's case 1: the
case of the biased father (I eliminate the intervention of
the sub-district induna Sikwa].?6 L long quarrel between the
parties had been simmering for a long time. When one of the
parties began to cultivate disputed gardens the aggrieved
party saw in the right to cultivate a legal issue to bring
before the Kuta. But he early showed the intention not to

sue for the land alone "but to be established as in the right

(6 Gluckman, Judicial Process, 37 ff.
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in the whole guarrel". The Kuta agreed and "thus the garden

dispute as a legal issue raised the quarrels and ill-feeling

within the village" Consequently, the initial discrepancy
between the object of dispute to be processed and the real
dispute was eliminated. As this occurred the purpose of the

anged_ saccordingly from the settlement of
w 17

dispute processing ch

s garden dispute to "a general venting of grievances .
Whenever the instance of dispute to be selected for pro-
cessing ic somehow forged there is alsc a discrepancy between
the real and the processed dispute which may or may not be
maintained until the end. In any case the real purpose of

the processing, whether or not achieved, is at odds with the

purpose overtly connected with the processed dispute. In this
vein, Gluckman comments that "in some cases a plaintiff will
sue on a claim he knows is unfounded, in order to bring before
the Kuta some kinsman he considers has wronged him in diffuse
Hays“.?B He illustrates this with case 12 (the case of the
unfounded claim) in which "a younger brother sued his elder
brother for a beast. Knowing he would lose, but hoping the
Kuta would recrimand his brother for steadily failing to treat
him properly". Gluckman also mentions that a person may even
cormit an offense in order to provoke another to bring him to

court.79

17T Gluckman, Judicial Process, L7.

78 Gluckman, Judicial Process, 79.

9 Gluckman, Judicial Process, 79.
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From a sociological perspective it is necessary to deter-
mine both the factors that account for the emergence of the
discrepancy between the real and the processed dispute and
the factors that account for the permanence or elimination of
such discrepancy during the processing of the dispute. This
is a task beyond the purrcose of thia section. The relevance
of the relative strength of the bargaining positions of the
participants has already been menticned. As to the position
of the third party, it seems to me that particular considera-
tion must be given to the presence or absence of constraints
stemming from the formalization or from the bureaucratization
of the dispute processing context. I suggest that the more
formalized and bureasucratized the dispute processing the
greater the probability that the discrevancy between reszl and
processed dispute will be maintained. Whenever the discrep=-
ancy is maintained the probability that the outcome of the
dispute processing is also the final settlement of the dispute

tends to decrease.so

00
This correlation may eventuslly contribute to ex

:::izg}ative high rates of crime recicivism in complzx pratn
cratizizg- In fact, given the hign formalization and bureau-
i ion of the crimina} dispute processing contexts in
o oc eties, the real dispute between the defendant and

: soclety, as represented by the State, tends to remain
:udi:r gonsiderat1§nf Wnat tends to be processed is either
g 1es§u z forged either by the State or by the defendant, or
il ge%nificant dispute within a chain of disputing be-
ribas ween the two. It is in relation to the processed

pute that the punishment tends to be "un-measured": a
illusion that creates reality (recidivism). ' !
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IV-2-6 Topoi, Forms, and Procedurocs. f'orma
as Arjumcnbs.

Forms are gesturea to be made, words to be uttered,

formulas to be written, ceremonies to be performed when' such

things have to occur in specific ways and at specifie points
in time so that their objective in the dispute processing may
be achicved. Procedures are more or less mechanical decisions
about the processing of the dispute. Forms and procedures
have much in common in that there is something mechanical and
automatic about them. In more complex legal systems--to a
great extent the hnglo-American law is an exception--one is
used to believe that procedures, when they are not fully
mechanical, only raise questions of form, not questions of
substance. Question of substance is here conceived as a
question to be answered in terms of the rights and wrongs
{the merits) of the situation under consideration; question
of form is a question to be answered in terms of the pre-
sentation of the situation and of its conformity or non-
conformity to a pre-formulated model of presentation. These
distinctions and the cetegories of forms and prccedures here
presented are taken from bureaucratized and formalized legal
systems in more complex societies and are used precisely to
distinguish formal from informal dispute processing contexts

and to determine different degrees of rormalism.sl They have

also been used in this capacity by legal anthropologists and

ol If the purpose of inquiry (and of the use of cate-
gories) is, on the contrary, to establish some basic pro-
cedural structure common to all dispute processing contexts,
then one has to resort to a much broader concept of procedure,
as I did in chapter III.
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legal sociologiats. Thus, Gluckman comments that "Lozi |
courts are little restrained in their attemot to obtain
Justice by high demands for ceremonialism or formal conformity
in the transactions of everyday life or in the procedure of
the cnurts".82 Fallers' findings deserve detailed attention.
Temporal limitation (the passage of time under the statute of
limitation) and res judicata are, in more "developed" legal
systems, models of presentation: they involve questions of
form or questions of procedure, not questions of substance.

Fallers, however, found that this is not the way they are

conceived in Soga law. The fact that a long time {never pre-

cisely determined) has elapsed after the offense upeon which
the claim is based was committed and the fact that the same
case has already been processed and dceiced by the court con-
stitute no automatic bar for the legal czse to be admitted in
court. They are rather factors to be tazken into considera-
tion by the judges in their arguments, in their accessment
of the evidence and in their judgment on the credibility of
the claimant. 1In all instences, these factors tend to weaken
the position of the party to whom they respect:

Aminsi can reopen the case, but he cannot

reopen it without prejudice83 . . "Why have

you waited so long?" . The passage of

time does not undermine estsblished rights

and create new ones; rather it lessens the

likelihood that aléeged dormant rights
have ever existed.Ol

°C Gluckman, Judicial Process, 233.

83 Fallers, Law Without Precedent, 267.

8L Pallers, Law Without Precedent, 283.
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In the conception presented here, temporal limitation and
res judicata are, in 3oga law, substantive questions. And
for this reason one can say that Soga legal systeﬁ is less
formal than a legal system in which the two legal concepts
are formal or procedural questions.

A closer analysis of this and other ethnographic mate
ial leads me to three further points. The first point has
evolutionary outlook, particularly so in the formulation D
ferred here; but it can also be formulated in structural
terms. If the distinction between simple and complex socii
ties is made in terms of levels of division of labor and ol
levels of professionaiization and bureaucratization of role
performance, it seems legitimate to suggest that the moveme
from simple to complex societies is ccncomitant with the mc
ment frocm substantiveness to formality in the processing of
disputes. In this vein it can also be suggested that the g
eralized use of computers in dispute processing will be a
radical step in such movement and so much so that the dis-
tinction between substance and form may eventually breesk do
as will be the case whenever it becomes possible to test th
"merits" of any case against an exhaustive programming of a
matic decision-models. This ﬁoint shows the pragmatic char
acter of this distinction and also the limits of its validi
But it seems to me that this distinction has a relative cha
acter in still another sense, in the sense that it has its
ontological grounds in the realm of intersubjectivity, that

is, in the realm of prevalent perceptions of reality, its
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forms, and lts substonced. Having this character in mind,

and conceiving the movement from substantiveness to formality
as a process of pradual transformation of questions of sub-
stance into questions of form, it may be further speculated
that the distinction between substance and form is kept.in
this process, even though its terms change. It was seen
above that certain questions, which are questions of sub-
stance in Soga law, are guestions of form in our more complex
society. On the other hand, if Soga society would produce
legal anthropclogists who would become interested in studying

the legal processes of our more complex society it is probable

4hat these social scientists, using the categories of their

native legal system to analyse ours, would come to conceive
as queations of form questions thet we consider as questions
of substance. This leads me to speculate that, through the
mechanism of the progressive escalation of forms, the dis-
tinction between substance and form can be maintained along
the movement we are analysing. The idea is that, at a given
stage of the movement from simple to complex societies, a
given question on some legal issue, until then considered a
question of substance, will become a question of form; when
the next stage of the movement takes shape the structural
needs of society will lead to the superimposition of an es-
calated level of formalism on the same legal issue, and this
level will at first be regarded as ultra-formalism; seen
from this level, the question that in the previous stage had

bocome a question of form will now begin to appear as a ques-
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tion of substance; within a shorter or longer time lag thin

appearance will become prevalent and the ultra-formalism will
become formalism tout court; when the next atage of movement
steps in the process repeats itself (law of the progressive
escalation of forms in society). The validity of this law
which, by now, is pure speculation, is limited by two dif-
ferent factors. Firstly, the movement from simple to complex
societies and the movement from substance to form are, in
reality, never rully synchronized. There is room for all
kinds of distortions, since the different social processes,
though interdevendent, keep residual autonomy in their inter-
nal dynamics (law of unegual development).ss It is, for in-
stance, possible for an elite of law professionals to develop
the legal system of a given country to a point absolutely
dissonant with the social sub-structure upon which the legal
system is based. On the other hand, the legal system itself
is not monolithic: different dispute processing contexts may
have different substance/form ratios, and beyond the official
legal system it is also necessary to consider the unofficial
legal systems and, thus, situations of legal pluralism such
as the one that constitutes the nucleus of the present study.
Secondly, the progressive escalation of forms in society in

general and in legal processes in particular can reach a

85 I am referring to the plurality of social times, to
the idea that the social processes and events, occurring in
different social strata, classes, or layers wnich co-exist
in the same society, have differant temporal dynamics.

Ernst Bloch speaks of the non-simultaneity (Unsleichzeitlichk
of social times. Cf. Erbschaft disser Zeit, Ztricn 1935, 35
(esp. 70 If).
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point whioh the sooinl porceptions and oxperiences, thoupgh
pelntive, cannot fully absorb. At this point, a political
decision may be necded to de-escalate, that is, to de-formalize
social forms. A decision to this effect made by dominant
groups in society may explain in part the official ereation
of neighborhood courts or popular tribunals in some societies.
A political decision made by dominated groups in society may
explain in part the emergence in slums and ghettos of unoffi-
cial neighborhood courts or community courts among which I
may include the residents! association of Pasargada.

The second point I want to raise is that the analysis
of more informal legal processes may help us to elucidate the
internal dynamics of forms and procedures in the dispute pro-
cessing context. When we compare the forms and procedures
stricto sensu (as defined in the present section) that are
typical of formal legal systems, with forms and procedures
lato sensu (as defined in section III-2) that are to be found
in more informal legal systems, it becomes evident that the
latter lack the mechanic and automatic character of the
former. Pasargada cases will illustrate this. The third
party may apply different formal standards to two cases ap-
parently identical or different in respects which from the
point of view of stricto sensu formalism should be considered
irrelevant. From this point of view such lack of uniformity
will be derogaterily labelled as manipulation. From the
point of view of a topic-rhetorical conception of the legal

process, the lack of uniformity may be interpreted as teleologi-
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cal faithfulness, as the result of a deep understanding of
the Instrumental function of forms in dispute processing,
that is, of the subsidiary character of forms in relation

to the substance or merits of the cese. Topoi, just as they
interact with substantive norms, interact also with forms

and procedures in order to achieve the gradual approximation
of facts and norms. Forms and procedures may be used as argu
ments in the exclusion of implausible solutions. Therefore,
the effective exercise not only of the constraint of harmony
but also of the constraint of justness may depend on the argu
mentative use of forms and procedures. In sum, forms and pro
cedures are arguments. This is why in more informal legzl
systems nobody can lose a case on the basis of a technicality
and, when the technicality is presented as an argumentative
reason, the underlying judgment on the merits is the real
ground for the decision. The only explanation for the fact
that in formal lepal systems someone can be persuaded to lose
a case on a technicality as the real ground is probably that
in such systems the automatic functioning of forms and pro-
cedures has already entered the legal process as congealed
persuasion (that is, persuasion without discursive argumenta-
tion). In view of this I suggest that as the use of formalis
in stricto sensu increases the use of topic-rhetorical legal
argumentation decreases. In a legal system in which such
formalism predominates, large portions of the dispute pro-
cessing will be insulated from legal argumentation and thusa

rhetoric will appear in a recessive form. In Pasarpgada where
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suoh formaliom doon aot predominate 1 would expect a large
use of tople-rhetoricnl argumentation.

The last point to be made refers to the emergence in
society of folk systems of formalism. A close analysis of
the official legal systems in complex societies leads us to
the conclusion that they tend to be strict on formalism and
loose on ethics. rforms and procedures to be followed at each
stage (creaticn, development, extinction) of legal relation-
ships are described in detail while very little is said about
the ethical content of such relationshivs. Thus, while any
violation of forms and procedures prompts the intervention of
the legal system, the unjust or unethical character ol the
relationship has to reach extreme proportions for such inter-
vention--always reluctant--to take place. The reascns for
this are manifold and their anzlysis is beyond the scope of
this study. I will only mention a few: the bureaucratization
of social processes with its efficiency orientation and, thus,
its emphasis on automatie predictability; the formal pro-
fessionalization of the legal system and the rewards astemming
from ideal-typifications such as the autonomy of the legal
order and the exclusively legal character of relationships;
the cultural tradition of abstract individualism, particu-
larly after the Enlightenment, making it possible to convert
the looseness on ethics into an ethical creed (autonomy of
will, freedom of contract).

In social life the relationships, even between atrangers,

are never merely legal. The legal dimension may even become
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pecondary in relationships between poople Involved dn primarvy
or multiplex rclationships of some kind, It seems that, in
these cases, the participants tend to be loose on formalism
and strict on ethics. If a continuum is established between
the two poles, strangeness and multiplexX involvement, one can
even supgizest that as the relationship moves toward multiple
involvement a concomitant movement tends to take place which,
in regard tec formalism, is from strictness to looseness and,
in regard to ethics, from looseness to strictness. These
nuances in social relations are not adequately reflected in
the boolis of the official legal system. But these nuances and
the multitude of factors accounting for them are what deter-
mines the needs of people for forms and procedures in their
relationships. What people require as formalism depends on
vhat future and what dangers they perceive for the relation-
ships in which they enter and such perceptions depend on those
nuances and factors. As a consequence different groups and
classes in society may develop different folk systems of for-
malism which “hey superimpose upon the official legal system
of formalism. In Pasargada, a cormmunity dominated by primary
relationships, I would expect a folk system that would re-
flect looseness on formalism and strictness on ethics.

The folk system mentioned here should be analysed not
only in terms of the relative strictness or intensity of for-
malism but also in terms of the kinds of forms and procedures
actually used. The second analytical path is full of hazards

since it proceeds upon the difficult ground of the genesis of
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forms in society. At a more superficial level it is often

observable that the kinds of forms used in the folk system
are derived from the official system and then modified in
order to fit the needs of the group. This shows that the
folk and the official system may participate of the same

culturgi postulates even though they differ on the specifica-
tions.

IV-2- - - 3 e o
2-7 Language and Silence in Disvute Processine.

Throughout this chapter legal reasoning has been conceived
as argumentative reasoning. Under this conception language be-
comes the nuclear reality of dispute processing. Non-language
arguments may also be considered such as gestures, postures,
flag, furniture, bible, erucifix, pictures of political or
religious leaders, Tiles, written vapers, gavel, typewriters,
dresses, divisicn and allocation of space in the courtroom,
rituals of initiation and termination af proceedings, strati-
fication of floor levels and of visibility, ete. etc. But all
these arguments tend to be subsidiary of language arguments.
The importance of language makes it necessary to discuss two

different issues: the common language; and the relations be-

oo This may t 4
B G Gl i %ooe 11}ustrated with the meaning attributed
product as exor writing as a ceremony and to the written
sritten chivne :;zlon of commitment. In manuals of magic
more: dangercus andcurses gre_always considered more vowerful,
the love ﬁanuais more dlgflcult to be neutralized. In
RedviEsahadesos noneope is &leﬁed‘to keep all received letters
seif. A3l ihese because to w?lte a letter is to ccrmit one-
official systems cultural meanings nave vpassed on both to
ties The svst 2nd folk SY§Pems of formalism in our socie-

i YStems may then differ on the specirfics: material

to be used, formulas ;
oustody o S documez:.b:tg?spected, guarantees of authority,
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tween lanpguape and silence.

At first sight, common language appears as & nen-issue
since it may be easily assumed that either the participants in
the dispute processing speak the same language or interpre-
ters must be used. The stakes are, however, too high for
easily accepted assumptions to ge unquestioned; articulation,
communication, and understanding depend on common language
and without them legal reasoning becomes an absurdity. On
eloser analysis, indeed, this assumption has to be questioned
since it does not take into account the myriad of intermediate
situations between "the same language" and languages perceived
as so different by the groups dominating the dispute process-
ing context as to require the intervention of interpreters.

Traditionally language has been conceived as a neutral
field of words and rules of grammar. Recently, however, its
eultural and intersubjective character has been fully recog-
nized along with its dependence on a structure of meanings
and social experiences. Words, with the probable exception
of magic and ritual, are not exchanged as words but rather
as meanings and, thus, people with different cultural refer-
ences may speak different languages with the same words. On
the other hand, each language has a potential and an actual
vocabulary. Different social and cultural groups carve out
different actual vocabularies from an underlying potential
vocabulary. Finally, beyond the potential and actual vo-
cabuleries recognized by the ruling groups in society, that

is, those groups with the privilege to speak officially in
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the name of the lanpuape, there are all kinds of "deviant"
vocabularies. These vecabularies, which often demonstrate
the tremendous inovative capacity of the language, become
"official™ vocabularies for the sub-cultures sponsoring them.
If it is true that people belonging to the same group tend to
solve their disputes using the group resources for dispute
processing, while disputes between people belonging to differ-
ent groups tend to be processed by the official legal sys-
8

tem, LET is then possible that the latter system and its
dispute processing context are, more often than any in society,
the stage of competition between different vocabularies and
between the different labels--deviant vs, official--attributed
to them by different participants. Such competition must be
further analysed in terms of the kinds and degrees of damage
it inflicts on the cormunication processes. In his study of
cultural bias in the American legal system, D.H. Swett came
to the conclusion that:

When there is a marked cultural difference

between the defendant and judze, prosecutor,

defense counsel znd jurors, there is a con-

sequent lack of articulation in communication

and understanding that is often intensified

by professional manioulation of the leges.

Cultural differences in speech, dress, bear-

ing, and behavigg then assume paramount im-

portance, . ., .

He illustratef this lack of articulation with The Peovle v.

a

o7
Cf. Donald Black, "Social Organizat "
23 Stanford Law Review LiQ?l), 108?.g&n Ll ety

88
Daniel H. Swett, "Cultural Bias in the Americ
System", Law and Society Review kL (1959) 97. e Degsl
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Young, Beartracks:

. . . though all participants in this trial
werc ostensibly speaking £npglish, they were
using two different vocabularies with two
different sets of meanings. witnesses did
not understand or share the meanings of the
vocabul ary used by the professionals in the
courtroom culture, and neitnher these gentle-
men nor the jury understood nor shared the
meanings of tne vocaoulary usea by the wit-
nesses,

This leads to the distinction between techniecal and
everyday language, another perspective through which hindrances
to communication processes can be analysed. Professions de-
velop professional languages because it is through professional
languages (probably more than through professional actions)
that they are professions. Legal profession is no exccption.go
Whenever the dispute processing becomes professionalized both
in respect to the third party and to the representatives of
the parties the tendency is for a professional language to
develop. The more professionalized the rcle the more esoteric
the language becomes?l Whenever technical language becomes
dominant in the dispute processing the non-professional parti-

cipants, such as the parties, the witnesses, the jurors, and

the audience, run the risk of alienation, They may become

89 Swett, "Cultural Bias", 98.

90 Profession is here understood in its broadest sense
of role specialization.

91 e professionalization of the language may affect
some areas of discourse more than others. I suspect that
this may explain in part the distinction between question of
fact and question of law, or at least the appearance of the
self-evidence of such a distinction.
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objects of the process rather than its subjects. The relevant

communication processes are then diverted to the professionals

in the process. The alienation will become particularly evi-

dent when the professionals have to communicate with non-pro-
fessionals. At this point, a de-escalation of professionali-

zation has to take place so that communication may become pos-

sible. This process consists in the professionals' peeling
off legal concepts until the commonsensical reasoning that
they simultaneously contain and cover becomes visible and ex-
pressible in everyday language. This process is not an easy
one. Prolonged routine work with technical language may
blind the professional for the common sense upon which the
content of such language is based; common sense may even ap-
pear as an absurdity to him. 92
Whenever the professionalization of the dispute process- !

ing reaches only a low degree, the distinction between tech-
nical and everyday language is also blurred. Thls seems to be
the case of the Soga law where "legal language remains very
close to everyday 1anguage“93 even though the court uses cer=-
tain verbal formulas to recognize certain wrongs. This in-
termediate position is implied by Fallers when he concludes:

The phrase is made uv of everyday words,

but it is strongly associated in people's

minds with the courtroom context and with
a particular recognized wrong.

92 This is another instance of the need to go beyond the
premises of the profession in order to fulfill its goals.

93 Fallers, Law Without Precedent, 108.

9l Fallers, Law Without Precedent, 108.
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In Pasarpada, where the professionalization of the dispute
processing reaches still a lower degree, I would expect a
legal arpumentation based on everyday language. This pre-
dietion, however, requires, in crder to be fulfilled, a
further specification of the relations between technical and
everyday langsuape. In the preceding analysis, it has been
assumed thzt technical language derives its basic meanings
from common sense as it is expressed in everyday language.
This, however, does not portray the whole process because it
may also hapoen that technical languages develop verbal
formulas and technical meanings which are then popularized
and infused with commonsensical connotations not previously
cbtainable in the cultural setting. It is then possible that
what happens with formalism hapvens also with technical lang-
uapge: parallel to the official tecknical lanpuapge a folk
technical language may develov. Everyday language must then

be conceived to include the folk technical language.

The second issue--the relations between language and
silence--deals with the internal rhythm of communication and
the alternation of communicative strategies in dispute pro-
cessing. Agein, this issue, which I regard as of crucial
importance, may be easily dismissed as a non-issue. It may
be said that silence is merely the chaotic vacuum between
spoken words and that, theréfore, it cannot be analysed in
its own terms but only in terms of the words whose absence
is that very silence. Thus, an analysis of silence is by

necessity an analysis of spoken words. This objection does
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not strike me as convineing. On the contrary I will arpgue
that silence is as positive and articulate a reality as lang-
uage itself and that, without the recopnition of a dialectical
relationship between silence and language, it is impossible

to reach a deep understanding of the internal dynamics of
dispute processing.

Many reasons can be given as to why silence has been so
neglected as an object of scientific research. Given the
fact that the scientific study of something has to be carried
out by scientists of something, and that the social studies
in the West have centered around languzpge behavior (as opposed
to silence behavior), the social study of silence constitutes
a threat not only to accepted scientific boundaries but also
to established methods of social research. Secondly, social
scientists who thinlk, as I do, that the ultimate goal of
their science is controlled speculation and nothing else tend
to feel more confident in speculating with words about words
than in speculating with words about silence, since the pos-
sible coordination, in the former type of speculation, be-
tween the object and the instrument of speculation creates
an illusion of control which collapses in the latter type of
speculation. Thirdly, the usefulness of the studies of si-
lence has not yet been determined. If one were to assume
that since the time of the tower of Babel people speak dif-
ferent languages but "speak" the same silence, then the po-
tential of social studies of silence for cross-cultural con-

parisons would be tremendous. However, such potential has

]
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not yet been discovered and, in fact, will not be actualized
until the lanpuapge/silence rhythms in different societies
begin to be decoded. Fourthly, and most importantly, there

is in the YWestern civilization a built-in bias against silence
and this bias necessarily affects our scientific preferences
and capebilities., The Western civilization is a civilization
of words as much as some Oriental civilizations are eciviliza-
tions of silence. If one comoares the philosophical works

of Hegel, pvarticularly his Science of Lopgic, with the philo-
sophical works of Shankara--the great philosopher of Hinduism-.
particularly with his treatise "Crest-Jdewel of Discrimina-
t.it::ﬁn",c‘;5 one is overwhelmed by the fact that while in Hegel
there is a desperate effort to eliminate silence, in Shankara
silence is eflortlessly created and harmeoniously orchestrated
with the words.

In the above it is already implied that silence is not
equally distributed across cultures, across nations, or even
across grouns and classes in the same society. Silence is a
scarce rescurce and the ruling classes in every society tend
to distribute it according to their convenience and the cul-
tural postulates in which they operate. When language is im-
portant, the ruling classes tend to aporopriate it, distribut-
ing silence to the people. Conversely, when silence is im-

portant, the ruling classes tend to appropriate it, distribut-

95 Shankara, Viveika Chudamani, trans. Prabhavananda and
Christopher Isherwood (1547; »ewWw iork, 1970).
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Ang lungunge to the people. In a totalitarian soolely, whore

languagoe 1a n prlv]]ﬂﬁﬂ, the ruling classes will diastribute
silence to the people keeping language for themselves. In
a formally democratic society, pecople may be freely endowed
with lahpguage while a few silent actors make all the crucial
decisions pertaining to the nation. Societies, however, can-
not be evaluated only in terms of the amount and distribution
of silence they produce. As will be secn below, there are
different kinds of silence and these may be even more im-
portant as a criterion of ev&luation.96
In order to undertake the study ol silence and its rela-
tions with language the first task consists in rejecting the
idea that silence is an amorphous infinite. Silence is a de-
limited reality. It is delimited by language as much as
languege is delimited by silence. Without silence, language
falls to the ground; and silence is what it is by virtue of
language. This is one aspect of the dialectical relationship
between language and silence. Another aspect is that silence
is not an indiscriminate absence of language. It is rather
the self-denial of specific words at specific moments of the

discourse so that the communication process may be fulfilled.

What is to be silenced is decided by the direction of the

9% In my opinion, the development of societies, which
up until now has been measured in terms of material goods
produced, could also be measured in terms of* the kinds, the
distribution and the amount of silence that societies "pro-
duce". I suspect that, according to the latter criterion,
the developed (according to tne former criterion) nations of
the West would appear in many respects as underdeveloped or
decadent.
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discourse and the content of the message to be communicated.
Because silence is not a pause in the discourse but rather
an integrant part of the communication process, what is
silenced is, by necessity, a positive expression of meaning.
Hence the different kinds of silence. Only through the
analysis of the dialectical relationship between language and
silence can one reach a déep knowledge of the discourse of
social reality.gT
It seems to me that the analysis of the relationships
between language and silence may be of great use to under-
stand some features of the dispute processing, otherwise
neglected. Watching Nader's film "To Make the Ealance', on

98 ;

dispute settlement in a Mexican Zapotec court of law,
was fascinated by the prolonged silences of the dispute set-
tler (the presidente). The lively speeches by the parties

end the witnesses crossed the desk only to meet the impene-

trable car of a silent listener. After a while the presidente

Rt Arjuna, the warrior, is in possession of such know-
ledge when he asks Krishna, the God, in the Bhapaved Gita,
that beautiful sacred scripture of Hinduism:

How is the man of tranquil wisdom, who abides in

divine contemplation? What are his words?

What is his silence? What is his work? (2, g, my
italics). Arjuna is sure that by knowing the words only he
won't be able to know the full meaning orf an attitude or be=-
havior. That is why he asks about silence and about works.
Words, silence, and works are thus conceived as a necessary
triad of communication and knowledge. Arjuna also shows that
he is interested in knowing, not any kind of silence, but
rather the silence of the man of wisdom, that is, a positive
and delimited reality, a specific content of meaning.

98 Cf. L. Nader, "Styles of Court Procedure", 69 ff.
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would ask some questions and then move to decide. What is
the meaning of the Ercsidcntc's silence? How is it inter-
preted by the parties? How does it affect the language-
behavior of parties and witnesses in the courtroom? When
does the presidente ask guestions? Vhat is the rhythm be-
tween his questions and his silences? Are the lively argu-
ments of parties and witnesses related in some way to the
presidente's silence? IS the opresidente's silence a mono-
lithic one or are there different kinds of silence at differ-
ent stages of the process? Is it possible to establish cor-
relations between the amount and the kindas of the presidente's
silence and other features of the dispute processing context,
such as, the object of the dispute, the seriousness of the
offence, the involvement or ron-involvement of public offi-
cials, the status of the parties in the community, the rela-
tionships between the parties, etc.? Barbara Yngvesson, in
her study of the dispute settlement in a Swedish village,
brings forward the important concept of non-action to express
the period of time in which the community takes no action
against the deviant behavier and limits itself to watch the
deviant person.99 If the concept of non-action is expanded
in order to include not only what is not done but also what
is not said about the deviant behavior we are confronted
again with the question of the relevance of silence in dispute

processing. Here the silence is not appropriated by a particu-

99 B. Yngvesson, "Decision-Making".

1L 1L YL YL YR BB NR NN BN NN

lar person; it is & communal posession. This collective
silence seems to indicate that the community goes through a
perioa of collective brooding about the deviance occurred,

its development, the further behavior of the deviant person,
the need and the timing of an overt reaction, ete. Is it then
possible to establisn correlations between the amount of col-
jective silence and the type of deviance occurred, the rela-
tions of the deviant person with the community, etc. etc.?

It has sometimes been seid that the dispute settler!s control
over the processing of the dispute can best be measured by

the nurber of questions he asks along the processing and by
the number of times he interrupnts the parties and the wit-
nesses. There are good reasons to doubt the accuracy of this.
At least, one limitation has to be introduced: under what
conditions is the control of the dispute processing expressed
through questions and interruptions? For, as I will argue
here, such control can also be expressed by the absence of
questions and interruotions, that is, by silence. To take
one example [rom Hinduism (in broad sense), it is instructive
to observe the contrast between two of the officiants in the
ancient Vedic rituals which ere, after all, dispute settle-
ment processes between people and gods. The hotr, though
he recites extensively and loudly, has 1ittle control over

the ritual while the brabman, though he remains silence, exer-
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The preceding conalderations, based on existing ethno-
graphic material, indicate that the understanding of the in-
ternal dynamics of the dispute processing context can profit
a pgreat deal from the analysis of silence. The structure of
language and silence in dispute processing is very complex
because, at a given stage of the process, different kinds
and amounts of silence may be put in operation by different
participants ( judge, varties, witnesses, audience). Since
the different participants give different directions to their
argumentative discourse, different silences will also have
different meanings. Accordingly, various classifications of
silence are possible. The first one distinguishes betwecen
what I call procedural silence--as, for instance, when I am
silent in order to let someone else spesk--and substantive
silence, as, for instance, when I am silent in order to ex-

press my assent. The third party may exert more or less con-

100 Louis Renou contrasts them in the following way:
32: ho;ze wh03 as the etymology of the word suggeszs,
- or blnal}j the‘llbatlonpourer, later becomes pri-
arily a reciter; but his invocations, which are said
alozdz impresgive though they are, play only a small
g;rth;nc§2§ti1turgzhasba whole, rather like the music
3 TS, The brahman, who, as his name reminds
F:;mtf thz repo§1tory 0i Tne unexsressed power of the
ey t?' s a 311enF spectator, whose duty it is to see
i r.e operation is carried out with accuracy; he is
1B§cg z:s?sgzl :xge;t,biike the Romazn priest. His si-
is 2s valuable as the sneech a nelodies
%{ his colleacues. (Louis Renou, ﬁcli;iggg gilfgiiznt
- nd%a, tiew tork, 1968), 32 (my italics)
. in Lhacavad_Gltn, Krishna says to Arjuna: "I am the W
and the Haster wno watches in silence" (9, 18). o
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trol over the distribution of procedural silence among the
parties and audiences. In the formal processings of complex
societies he exerts an almost absolute control. In any case
he tends to have no or little control over the substantive
silences of the other participants. As to the substantive
silenece, further classifications are possible: silence of
acceptance; silence of recjection; silence of assent, silence
of rzprobation; silence of intimidaticn; silence of total
disapgreement; silence of unenthusiastic acceptance; silence
of emotional approval; silence of revolt, silence of power-
lessness and resignation; silence of respect; silence of dis-
respect; silence to express explosive tension; silence to
express the need for calming down and for furthner aelibera-
tion. It is still possible to distinguish the preceding kinds
of silence according to two further criteria. The first one
distinguishes silences according to the expectations of the
other participants and relevant audiences. Thus: deviant
silence and normal silence. Deviant behavior in court can
be explained in part by the competition between contradictory
definitions of deviant and normal silence. The relative
strength of the bargaining positions of the different parti-
cipants will dictate which definitions will prevail. The
sanctions for deviant silence may be formal and informal and
may be applied in the same process in which the deviance oc-
curred or in a separate or appeal process. The second cri-
terion classifies silences according to their weight in the

communication process. Thus, the distinction between heavy
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nllence and ipht silence,

used in everyday lanpuage. But I wuae

phor--since I take figures of speoch |

but rather as a Tactual description, r

reason why ths weight of things shouiy

kilos or pounds, Heavy silence tujoes

particular tension in the dispute DIOC
where important decisions are made g

are reached,

The more formalized the dispute
the tendency for specific meanincs
to silences or ¢ertain partiss at cens

v et

cessing. If the Party remains silent
alfter being addressed g Given ques:
a legal Presunption or meaning (assen-
instance).

silent for a Specific period of

ti.'.‘“.l',

volve the legal presumption of accepran-e of

and the Possibility of appeal will be

also the formalization of silence. 7Tt

"Hoavy ui{lence" is an expression

rlace

vssing,

If, after the decision, the

It is in this sense that I speak or the

lence in formal dispute pProcessing whic

it here not as meta-
o be failed reality--
o indeed there is no
be measured only in
in moments of
in moments

iramatic turning pointe

cessing the greater

a priori assigned

stages of the pro-
fiven moment or
silence will have
admission, for
~ozing party remains
silence will in-

the decision

trecluded thereafter,

fcrmalization of si-

T, 235 we now see, does

not involve only the formalization or WCT i3 and actions but

Sérms

to me, however, |

But he cannot force the audiences into substantive

room) .
silence. In this respect, the judge is in fact an object of
Judgment for the audienccs.101

The meaning of a specific instance of silence has to be
inferred from the logical connections of the discourse, from

the structural position of silent participant in the process,

and from the preceding and following instances of language

of the same participant and of all the others. The analysis
of' silence and of its relationships with language will shed
light on features, otherwise obscured, of the legal reason-
ing in dispute processing. I will illustrate this with the
silence of the third party. What will be said assumes a dis-
pute processing context following the ad judication model,

It should not therefore be taken as a factual description of

all kinds of processes. It is, in fact, a hypothetical des-
eription whose elements are variables even though I convert

them, for purposes of exposition, in more or less fixed enti-

ties.

101 If one compares the language/silence structure of
the audience in a soccer or baseball stadium with the one of
the audience of court proceedings, the differences are strik-
ing and are mainly due to the different structural relation-
ship between the audiences and the spectacle. In the baseball
rield a silent argumentation takes place, an argumentation orf
movements and thoughts. Thus, the audience is free to choose
between silence and language. For instance, excitement and
enthusiasm will be shown through languase rather than through

that the language/silence structure of au:inpces remainsg in- 11 e N
slilence. n the courtroom, on the contrary, an argumentation
formal (in this sense) even in formal dfs---, procesaing. To be takes place in which words play a central rele. Aceordingly,
sure, the a silence is the expvected behavior of the audience (in formal
’ Judge can distribute procedural =ilence apg can processing at least). Silence has usually the meaning of ex-
) citement or enthusiasm. Words are sometimes used to express
ven s < . ; : I
even impose sanction for violations (evaz__::icn op the coupt- disagproval of the Jjudge's conduct or of the proceedings in
general. The judpe's need to command silence is, in these
| cascs, the result of his own failures in the processing.
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The language/silence structure of the judge can be aspect of the language/silence structure of the judge at this
divided in two diffcrent phases according to the time of the stage is that language 1is not only scarce but also ambiguous.
decision. In the first phase the judge has gegun the process The questions asked tend to be very open and multi-directional
of exclusion of implausible decisions but the range of the They are less questions than invitations for free information.
plausible ones is still very broad. Accordingly the judge The judge is aware of the fact that the less he asks the more
has not yet reached a decision or else his.preferences are he knows.

still too shaky and inarticulate. In the second phase, In the second phase the language/silence structure of
either the range of plausible decisions has narrowed down so the judge goes through profound changes. To decide is, in a
much that the judge is concentrated in weighing out the rela- sense, to specify and to intensify convincing knowledge and
tive merits of a few alternative decisions, or he has already convincing ignorance. To achieve this, however, it is neces-
definite preference for a perticular decision and begins to sary to control the direction of the inquiry. For this pur-
make clear for himself the reason for his preference. In the pose the judge is likely to use an elternation of specific
first phase, silence is used by the judge in order to obtain silences and specific questions. In this way, the judge

from the parties all the information which he anticipates, reaches two objectives. On the one hand, he assures himselrl
after the pre-understanding of the case, that he may need to that he will inow more of what he already knows and should
reach a decision. The judge shows preference neither for know in terms of his preferences for particular decisions.
specific pieces of lnowledge nor for specific pieces of ignor- He also assures himself that he will ignore what he already
ance, In other words, he claims no right as to knowledge and ignores and shculd ignore in terms of the same preferences.
ignorance. At this stage, this right belongs to the parties. On the other hand, he communicates his preferences to the

It is up to them to decide about the specific knowledge/ parties and, in a sense, invites them either to join him or
ignorance ratio upon which they want to base and justify their to counteract (particularly when a few alternatives are still
claim. The prolonged silences of the third party tend to help open). Thus, in this phase, the questions and silences,

this process. Since the silence is only rarely punctuated though they appear as factual questions and silences, that is,
with language, it becomes very difficult for the parties to as referring to knowledge and ignorance, are, in essence,
control the meaning of the silence and, as a consequence, they normative questions and silences. They point to what should
are induced to produce information which otherwise they would be known and to what should be ignored. They also indicate
prefer to suppress or to withhold until a later stage. Another that the right to knowledge and ignorance belongs now to the
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Judge. From the first to the second phase this right moves
from the parties to the judge. To decide is, after all, to
have this right at last.

In mediation this right is never fully relinquished by
the parties. They may even keep it intact until the end of
the dispute pProcessing, as is the case when the third party
is merely a go-between or errand boy. When the third party
has the power to participate in decisions about what is to be
mediated and how is it to be mediated, then the right to know-
ledge and ignorance is shared by the parties and the judge.
The objectives of the third party are different in ad judica-
tion and mediation and S0 the language/silence structures
also differ. 1In mediation, the Judge is mainly concerned with
participating in the creation of a horizon of concessions,

He dces this through the elaboration of ad hoc criteria of
reasonableness and of legitimate expectations. By making the
horizon visible he transforms it. Assuming that the parties
belong to the species of homo juridicus, they advance their
proposals of concession according te a plan of minimum risk.
It is up to the third party to transfcrm it into a plan of
maximum risk. And that is why the parties in mediation are
often confronted with proposals that, though appearing as
their own, are Somehow alien to their intentions and even to
their interests. When they try to pull back they may, de-
pending on the skills orf the mediator, go not to the original
stand but to some different position. Thus a step back may,

in fact, be a step forward,

9° CUADERNOS
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It seems to me that, other factors remaining constant,
while the control of the adjudication processing may be
achieved (at certain stages at least) through prolonged and
ambiguous silences, the control of mediation processing seems

to require prolonged instances of language coupled with short

and unambiguous silences.
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